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1 think you've heard of plastic IV solutions or IV 


2 «n)iiNnnc far hospital care, intravenous solutions 


3 Baxter brought m plastic beg technology to allow that to 


4 be used on a more routine basis in hospitals and we 


5 provide those products worldwide. 


6 We ala" make kidney dialysis equipment 

7 patent 

7 disposables and we were the company that pioneered 

8 VOL JANSEN: Your Honor, if I might, in 

8 kidney dialysis. Brought that in, oh. 25, 30 years ago. 

9 response to Mr. Ware'a comments— 

9 In addition, we make heart valve and canfio 

10 THE COURT. All right 

10 products far the heart valve product. The area I'm in 


11 deals in transfusion mrcficinr. We started in that area 


12 by making plastic blood bags, UBDg the same IV solution 


13 technology, that is the same plastic technology to make 


14 those container!. 


IS We now have moved hem not only blood bags. 


16 but to centrifugal aphoresia machines, which are the 


17 machines if you have been in an aphorems center where 

18 examine Mr. Osth. 

18 they collect blood and plasma an line. 

19 THE COURT: All light. 

19 We are also working an same new products in 

20 MR. pitk- Thank you, your Honor. 

20 the blood substitute area. Very interesting technology 

21 

21 wm ^ even t"*" our sea, which is cellular ilwpiw 

22 

22 stem cell therapies 

23 

23 Q. What is the particular hwinrw unit of Baxter 

24 

24 with which you work, Mr. Ostfa? 

25 

23 a I'm a of the immmm Therapy Division 
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1 

1 Q. What is your position with that division? 

2 PLAINTIFF'S TESTIMONY 

2 A I'm President of the division. 

3 CONTINUED 

3 Q. And is that the division which is currently 

4 

4 responsible for exploiting the Gvm technology? 

5 - John Osth, having been duly 

5 A. Yes. That's exactly right 

6 twuu ii i witness, m examined tod 

6 Q. Mr. Osth, I'm going to ask you a few questions 

7 testified as follows- 

7 about your educational background. 

8 DIRECT EXAMINATION 

8 Where did you attend college? 

9 BY MR. BLUB: 

9 A The U.S. Naval Academy at Annapolis. 

10 Q. Good morning, Mr. Ostfa. 

10 Q. When did yon graduate from Annapolis? 

11 A. Good morning. 

11 A 1968. 

12 Q. Would yon date your Ml name far the record. 

12 Q. Was there something particular that you took with 

13 please? 

13 you from your Annapolis experience? 

14 A. My name is John Andrew Ostfa. 

14 A Absolutely. The one single lesson was honor. I 

15 Q. And where do you reside, Mr. Ostfa? 

15 might note that there have been a few cases lately that 

16 A. I live in Laguna Hills, California. 25832 Desert 

16 have not shown that at the Naval Academy, and myself and 

17 trail, 1 h?n« California. 

17 a number of my contemporaries are involved and very 

18 Q. And by whom are yon currently employed? 

18 concerned about that and putting the AcKtany back on the 

19 A. Baxter Healthcare Corporation. 

19 road that it was an when I graduated in 1968. 

20 Q. What is Baxter Healthcare Corporation? Could you 

20 MR. JANSEN: Objection, your Honor. Move 

21 give the jury just some brirf idea of what the company is 

21 to strike. Irrelevant. 

22 and what it docs? 

22 THE COURT: Overruled. 

23 A. Sure. Baxter Healthcare is a multi-national 

23 BY MS- FIIB: 

24 Trvrlii-«i health care manufacturer. We Tri *' r - products f ^ rmt 

24 Q. After you graduated from the Academy, Mr. Ostfa, did 

25 are primarily technology<ricntBd. that is. you know, I 

25 you tin serve on active duty in the Navy? j 
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1 A. No, it did ooc 

2 Q. Now, what was the Baxter Division on the other 

3 side of that transaction at the tin** the lirywqf was 

4 negotiated? 

5 A. At the time of the license, it was Feawail 

6 (phonetic) Division. 

7 Q. What was the general business of Feowall at that 

8 tune? 

9 A Feawail makes products. I mention we're in the 

10 transfusion business Feawail pmrhv-^ that are 

11 used by blood centers and hospitals to collect and 

12 handle and process blood, anywhere from die blood 

13 bag. And if you have donated blood, it's likely in a 

14 Feawail blood container, through aphoresis equipment or 

13 centrifugal equipment, through various processing 

16 equipment to handle blood. 

17 Q. All right. 

15 Now, when you take a patent license, like the 

19 Becton Dickinson license, or when you get that license, 

20 Mr. Osth, is that enough to enable you to turn around 

21 the next day and start selling therapeutic products? 

22 A. No, not even dose. 

23 Q- All right 

24 What kind of effort does a company like 
23 Baxter have to engage in when it gets the kind of 
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1 We looked at various prototype systems, 

2 designing tame early systems. We started with an 

3 instrument called our Maxaep (phonetic), which was at 

4 that time a system designed to negatively select or 

5 select out odis, such as a turner adL We tried to 

6 determine if we could use for, in this case, positive 

7 selection. 

8 We're looking at using Curt Civin's technology 

9 to specifically select the stem cell as opposed to get rid 

10 of a tumor adL In working through that, we determined 

11 that tKaf yafly wiM ppfc fry Hk* mtrmi HHiffinr) flf 

12 basic system to use. So we came up with another 

13 instrument, which we at that time called a Posi Sep 

14 (phonetic). 

15 Q. And approximatdy when in time was the first 

16 prototype of a CHH-positive selection device built by 

17 Baxter? 

18 A The first one was in late '91, was die first 

19 Posi Sep m that time frame. 

20 Q. When it took die frnm Ttw»nn Dickinson, 

21 had Baxter received any prototype of a Ctm-posuivs 

22 cdl sdccfioo system from Becton Dickinson? 

23 A No, not stall. In fact, as I mentioned, Becton 

24 Dickinson is a diagnostics company, working in 
23 diagnostics. We were on the therapeutic 
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1 license that it got from Becton Dickinson? 

1 Q. By the way, do you remember approximately how 

2 A Subsequent to the license you need to start 

2 many different CDS4 mtibodies Baxter received from 

3 developing a product that is - in this case, the - any 

3 Becton Dickinson? 

4 biologies that are necessary to opente the system. You 

4 A Yea. I believe it waa seven. It was ax or seven. 

3 need to then enter into your own internal trials, to 

5 at any rate. It was certainly a decent number. 

6 confirm that the product works according to your own 

6 Q. All right 

7 specification. 

7 <4irf th» pgftfit lirrrw- fh«f Rntw jnT 

8 Then go through dinical trials outside of 

8 from Becton Dickinson restrict Baxter to using just 

9 your organization, through safety trial, through efficacy 

9 those Gvin CB34 antibodies? 

10 trial. Just basically it's a number of more and more 

10 A Oh, no, no. The license was for nae of any CD34 

11 severe tests of the product, end then, of course, through 

11 antibody, but we just happened to get seven from Becton 

12 licensure by whatever Government agency is licensing that 

12 Diririmon 

13 particular product. 

13 Q. But as you understood it, the license agreement 

14 Q. So even when you've got a product that you think 

14 left you free to go out and use anybody dse's am 

15 works very well and your own internal testing mdiates 

15 antibody d»t you acquire rights to? 

16 it works well, you can’t just go out and start idling 

16 A Oh, absolutely. 

17 it? 

17 Q. Now, once Baxter bad came up with tins fust 

18 A That is exactly right There arc other tests that 

18 positive selection prototype that you referred to, I 

19 the system must go through and other reviews that the 

19 think you said it was around late '91, what did it do 

20 systems must go through. 

20 with that prototype? 

21 Q. Now, during the first, let's *ay year to year and 

21 A We gave it to Curt Qvm to uae in his laboratory. 

22 a half after Baxter acquired the license, can you tdl 

22 Q. All right. 

23 me what was done with the Gvin technology? 

23 And what was tfae initial work that was done 

24 a The first year and a half would be through moat of 

24 by Dr. Gvin using dsn prototype? 

23 *91 and into a little bit of eariy *92. 

23 A The initial work was testing in a laboratory, or 
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1 let's say on the lab bench, testing to make sure that 

1 added. 

2 the system did, in fed, separate stem cdls out from 

2 Q. Now, after Dr. Civin made his report that he had 

3 a norm*! sell population. So it was a functional cell 

3 actually used a device to get — had gotten the right 

4 separation testing 

4 fish, gotten the right cells using that prototype device. 

5 Q. In other words, it caught the right fish? 

5 did Baxter ask Dr. Gvm whether he could try the device 

6 A. Exactly. Exactly. 

6 for some actual transplants? 

7 Q. All right. 

7 A. Yes. 

S And did dial prototype catch the right 

8 Q. Let me ask you this: Were such transplants 

9 fish? 

9 carried out? 

10 a. It caught the right fish. Yes, sir. 

10 A. Yes, they wee. 

11 Q. All right. 

11 Q. Okay. 

12 Do yon recall that Sr. Civin made a report in 

12 And approximate when wee they carried 

13 or about May of 1992? I think it was referred to 

13 out? 

14 yesterday. Reporting to the FDA that be bad done some 

14 A It was second half of 1992. 

15 successful cdl selections? 

15 Q. Were those sort of official Baxter sponsored 

16 A I don't remember the specific report. I know that 

16 trials? 

17 it was made. 

17 A. No, no. That was unde s trial sponsored by Dr. 

18 Q. All right. 

18 Civin himself. 

19 Now, at that rime, had there been any 

19 Q. Did Baxter continue engineering work on its devioc 

20 transplantation of cdls selected with this prototype 

20 fhi« half nf 100? mnA mritinning tn«r» 

21 device to humans? 

21 1993? 

22 A. No. 

22 A Yes. 

23 Q. By the way, in the time frame that we were just 

23 Q. And at some point m time, efid Baxter start working 

24 talking about, the latter part of 1991, early 1992, was 

24 an actually two different devices that used Dr. Gvin's 

25 there an organization natural rhangc at Baxter which 

25 technology? 
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1 affected the development of this particular product 

1 A Yes, we did. 

2 line? 

2 Q. All right. 

3 A. Yes. Yes, there was. 

3 What wag the first of those devices? 

4 Q. All right. 

4 A The fust other alternate device was called the 

5 Would you just tell the jury a little about 

5 Isolcx 50. And this was — tony for the coding - 50 

6 that? 

6 far 50 milliliters, which nrt im-nn mnrh 

7 A. Yes. I mentioned earlier that when the original 

7 outside of the context of what we're doing. But it means 

8 license with Bcctoo Dickinson was signed, it was signed by 

8 a fairly email-sized sample. It was designed far the 

9 the Fenwall Division. Aad I mentioned the role of Fenwall 

9 research market is what I'm really getting at 

10 Division in transfusion medicine. 

10 Q. And then was there also at same point another 

11 That's a prcny vast array of issues to deal 

11 product that was under development? 

12 with in supporting blood centers on a worldwide basis. 

12 A Yes. When we finished the 50, we tiartod 

13 And to be straight, the projects, such as — as the 

13 developing the Isolex 300, which is for 300 nriHfliters. 

14 utilirahoc) of the Curt Gvm technology were kind of 

14 which is such thst it be for an ftnlt 

15 falling down oo the priority scale. I think we all know 

15 transplant 

16 in big ‘■"'Tip*"'*** that there are lots of priorities. 

16 Q. All right 

17 And big divisions, which Fenwall is a big division, there 

17 And when did — strike that 

18 are lots of priorities. " 

18 At same time did Baxter actually start 

19 So we determined to put a focus on this plus 

19 selling tbe Isolex 50? 

20 Some TrmmmrJngy-K««HH ♦wtwvUngi** pj i-j'i' Mir, the 

20 A Yea. We started rolling the Isokx 50 in about 

21 Inwrnmn Therapy Division, to give then more focus and 

21 February of 1993. It might have been January, 

22 more 

22 February, fust quarter of 1993. 

23 Q. Did that decision lead to additional resources 

23 Q. And was it accessary to get any kind of approvals 

24 being invested ova - time in this project? 

24 or do clinical trials for that particular device? 

25 A. Yes, there were. There were additional resources 

25 A No. Tbe Isolex 50, again, is a rtaearuh device. 
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1 A. Not earirriy, no, it's not. 

2 Q. Why is that? 

3 A. Wdl, there are a couple of factors. First, that 

4 the — the research that is being done am go faster or 

5 slower. Also, the FDA often has questions, et cetera. 

6 Q. Now — 

7 A. About this. 

8 Q. In doing the clinical triala, are you retying an 

9 outride researchers to do the trials? 

10 A. Yes, sir. 

11 Q. And can you control their schedules? 

12 A. No, sir. 

13 Q. Okay. 

14 With respect to die Isolex 300, winch is die 

15 Baxter therapeutic product, when, to the best of you- 

16 knowledge, (fid Baxter start its own clinical trials of 

17 the therapeutic products? 

18 A I'm sorry. This is for the Isolex 300? 

19 Q. That's right. 

20 A. The Isolex 300, wc started our first trial in srid- 

21 1993, mid to late 1993. 

22 Q. And when, if you know, approximately when had 

23 fVIlPm wtm rtrri thn plmiwl trial* of it* Awjinitif 

24 product? 

25 A It must have been early *91. 
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1 Q. All right. 

1 Q. And when did CdlPro finally get the FDA approval 

2 Generally, what is the purpose of those 

2 that Mr. Bloomberg was referring to? 

3 trials? 

3 A They got it in rVrrmhcr of 1996. 

4 A. The purpose of the trials is — and taking it step 

4 Q. So how long did it take them, approximately? 

5 ** * tone, ffv « to mwfirm ria» Ky nfitiTmg 

5 A Five and a half years. 

6 whatever the product is, you are not putting the patient 

6 Q. Now, have the clinical trials of the Baxter Isolex 

7 at undue risk. That's wiry it's a safety trial. 

7 300 been successful? 

8 Phase two, or step two, is to confirm that by 

8 A Very successful, yes. 

9 using this, now you've already shown that the patient is 

9 Q. And has Rrtw actually started that i«nW 

10 not at undue risk, but now you are trying to show that. 

10 300 device outside of the United State*? 

11 in fact, you are providing some therapeutic value, or the 

11 A Yes. It's on the market in Europe. 

12 patient is getting better. 

12 Q. And in Europe, (fid Baxter have to go through an 

13 And phase three are typically a randomized 

13 approval procedure? 

14 format, to confirm against “rm standard, even further. 

14 a Yes, wed id. 

15 that the product is efficacious or does what it is 

15 Q. And to satisfy the European authority that die 

16 supposed to da 

16 product was safe and effective? 

17 Q. And how long do such trials usually take before you 

17 A Yes, we (fid. 

18 can actually get, in this country, FDA approval? 

18 Q. And (fid CellPro also receive approval far its 

19 A. Altogether, all phase one, two and three? 

19 product is Europe before it recaved approval in die 

20 Q. That's right- On a -arrange. 

20 United States? 

21 A. Say two, three, four yearn. 

21 A Yes, they (fid. 

22 Q. And is the duration of the trials, that is to say 

22 Q. Have physicians in this country, in the U.S., 

23 how icwg ttvy last, is ng that's entirety 

23 using the Isokx 300 far dmiraJ trials with real 

24 within the control of the company that wants to aril 

24 patients? 

25 the product? 

25 A Yes, they have. In faet, we have a large number 
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1 of them under way. 

1 antibody? 

2 MR. JANSEN: Objection, your Honor. Move to 

2 A. No. 

3 strike. 

3 MR. iAKSEN: Objection, your Honor. 

4 IKE COURT: Overruled. 

4 THE COURT: overruled. 

S BY MR- ELLIS: 

5 BY MR. ELLIS: 

6 Q. By the way - and this is a question I was going to 

6 Q. You've beard, or aeen in CdlPro papers a lot of 

7 ask you before, Mr. Osth, what kind of - what technique 

7 references to avidin/biorin technology. 

8 do the Baxter devices use to separate out die CD34 cells, 

8 A. Yes. Mm-hrnm 

9 die fish, once they've booked them with the am antibody? 

9 Q. You have to answer. 

10 A. We use a technique that has - that udlires a 

10 A. Sony. Yes. 

11 wmgnrrie if i can take just a second to explain 

11 Q. And is dot a - another different technology 

12 that, we take an antibody — in fact, if you think of the 

12 for separating out the fidi once you've caught them? 

13 cell as my hand, although obviously it's a lot smaller. 

13 A. Yes, it is. It's s method of aftn-hnnir. 

14 on itf f»-n PTrfW-r antigen* which rrr nniqne 

14 Q. All right. 

IS very identifiable and that was the particular uniqueness 

15 Does Baxter need that technology? 

16 and special nature of what Dr. Gvm did, is found that 

16 A. No, not at aH 

17 rh’g particular GD34 ■nrigt-n irll uface ■wtip-n was oc 

17 Q. Did it need it in 1990? 

18 stem cells and uniquely there. So we take an antibody. 

18 A. We did not need it in 1990; as we had our bead 

19 put it onto that And we attach to that a magnetic 

19 technology already. 

20 particle. Very small hi fact much smaller than the 

20 Q. What kind of response has Baxter received from 

21 odL And it attaches by way of this antibody to the 

21 doctors is the United States and Europe with respect to 

22 cdL So it’s now bound to the cell. 

22 the Isotex 300 product? 

23 So just think I've it as kind of vekroed 

23 MR. 1AXSEX: Objection, your Honor. 

24 in there far the moment 

24 THE COURT: Overruled. 

25 And then it's very simple. We simply turn an 

25 THE WITNESS; Could you repeat the question. 
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1 ■ iwgruf that piillc rtwap rHl« nff tn rtn» gift* All the 

1 please? 

2 other cells of which prior to that would be - 98 percent 

2 

3 of the cells are not stem cells. Only about 2 percent 

3 BY MR. nm- 

4 are stem cells. All those other cells, we just simply 

4 Q. Yes. My question was, wfast land of response has Baxter 

5 washout Very simple. We just wash out and put 

5 received from doctors in the United States and Europe with 

6 »WhiT wlnriwi fn 

6 respect to the Isolex 300 product? 

7 Then turn Osth magnet These cells with 

7 A. We've gotten very favorable responses. Our customers 

8 the go bade i"tr» solution ^ ttvw we 

8 love it 

9 have also another technology to remove the bead from the 

9 Q. Have a number of the doctors who used the CdlPro 

10 cell, turn the magnet on again. That pulls the now 

10 device and the Baxter device reported their results in 

11 separate magnets off to the side and you've got a 

11 the meefical journals? 

12 solution of stem edit. 

12 A. Absolutely. 

13 Q. Now, was that a technology, that magnetic bead 

13 

14 technology that was is at the time 

14 

15 a linrw* from P^wi Dickinson? 

15 

16 A. We had - no, not for positive selection. 

16 

17 Q. No. I'm ggtrmg, did technology, not 

17 

18 in die particular product, but was the general technique 

It 

19 known? 

19 

20 A. Yes, it was. 

20 

21 Q. And was it, in fact, bwng used by Baxter? 

21 

22 A. Yes, we were. 

22 

23 Q. Now, you've just described how die** how the 

23 

24 process works in the Basic device. 

24 

25 Would the Baxter device work without 034 

2 1 
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1 

1 A No. I'm sony. Can you ask — I want to make sure 

2 Q. And has a study been done of the published reports 

2 I've got that right 

3 in the medical journals? 

3 Q. Sure. 

4 a. Yes. 

4 During the time that you have been employed by 


5 Baxter- 


6 a. Mm-hxnm, 


7 Q. - are you aware of any situations where, at the 

8 study— 

g tiiw Rjrtfy acquired technology from 

9 THE COURT: I got the objection. 

9 did intmA tn tw rtat technology in ■ prAw rtwt 

10 MX. ELLIS.- rll rephrase the question. 

10 it made? 

11 THE CCXJXT: rm actually worried about hearsay 

11 A. Na Baxter, when it licenses technology, intends 

12 as opposed to best evidence. 

12 tO — k— fprun ihmf twrhwnlngy 


13 Q. All right 


14 Now, Mr. Osth, have you been personally 

15 your Honor. 

15 involved in the negotiation of any license agreements 

16 BY MR. EUJB: 

16 rmrir **♦"<*** ggyg Qgtiin compmaa Occam 

17 Q. Was the study done simply a comparison of what the 

17 rights to tbe Gvin patents? 

18 results published in medical journals was? 

18 A Yes, I have. 

19 A. Yes, it was a compilation of results that were 

19 Q. And what was the first company to take one of 


30 them* lin-rjvt fntm Baxter? 


21 A Applied Itnmanc Sciences, or ATS. 


22 MX.JANSEK: Objection. 


23 TBE COURT: You may not be able to visually 

24 a. Yes, they are. They are reviewed prior to 

24 see him, but whea you see him stand up, you just 

25 publication **• 

25 hesitate before you give an answer. 
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1 Q. And do you have an understanding of what this 

1 THE WITNESS: Sure. 

2 COmp llatiOO Of frmn tV^iAHAi) Trmrtir»1 

2 THE COURT: Overruled. 

3 journals showed? 

3 MR. ELLS: Flamtiffs' Exhibit Na 421, 

4 a. Yes. 

4 please. 

5 MR. JANSEN: Objection, your Honor. Hearsay. 

5 THE court: if you can't see Mr. Jansen, m 

6 THE COURT why don't you move on to another 

6 get i«w» to move tbe over a little bit 

7 topic and then come back and we'll talk about this during 

7 THE WITNESS; I CB 9CC him. 

8 the break. 

8 THE COURT: If you see him stand up, bold ofT 

9 MR. HI& All right. That's fine, your 

9 on your answer until I get a chance to role. 

10 Honor. 

10 THE WITNESS: YCS, sir. 

11 BY MR. ELLIS: 

11 (Pause.) 

12 Q. You talked a little while ago, Mr. Osth, about the 

12 MR. ELLS: May I approach the witness, your 

13 clinical trials that have been imder way with respect to 

13 Honor? 

14 the Baxter product And hatf the FDA permitted Baxter to 

14 THE COURT. Yes. 

15 file its final request for pre-market approval? 

15 (Mr. hawA-H a exhibit to the witness.) 

16 A. Yes, they have 

16 BY MR. ELLS: 

17 Q. And has that been daacT 

17 Q. Mr. I've you a document }n>y 

18 A. It has been done. It was done a week ago last - a 

18 marked Plaintiffs' Exhibit No. 421. 

19 week ago Monday. We filed with the FDA for approval far 

19 Is this a copy of the license agreement that 

20 our Isolex technology, Imlex 300 technology. 

20 was negotiated with Applied Tmmu"* triwwt of AST 

21 Q. During your employment with Baxter, Mr. Osth, are 

21 A Yes, it is. 

22 you aware of any sitsatioo wbae, at the time Baxter took 

22 Q. AH right 

23 a license to a particular technology, Uarwr AiH rwv 

23 When was that done? 

24 intend to use that technology itself in a product fhf it 

24 a I: was December of 1992. 

25 was going to make? 

25 Q. An right 
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1 So that was after - or a couple of years 

1 Q. Now, was there y*™* lri«d of a pre-existing 

2 after the time that Baxter got the license agreement 

2 relationship between Baste- and AS? 

3 from Becton Dickinson; is that right? 

3 A. Yes, there was. 

4 A. Yes. The license agreement was August of '90. 

4 Q. All right 

3 Q. All right. 

3 Would you just tell us what that was? 

6 fVriM yffQ A~cr-rTiir tK» bUSUlCSS 

6 A. Yes. We had an equity relationship in Applied 

7 gave rise to Hwwmp aegodatioo? 

7 Immune Science*, which mam we owned rone stock in toi 

8 A. Yes. In genaal, the - we knew that, or we were 

t Q. All right 

9 aware, per the discussions with Applied immw* Sciences, 

9 A Of about 6, 7 percent 

10 they were OG ireing Own ffrfl yliftiwri 

10 Q. And did that ownership of 6 or 7 percent of their 

11 in gene therapy and in certain AIDS or HX' V.-type 

11 stock give you the ability to oontml the licenae 

12 applications. 

12 agreement? 

13 We were not at the time focusing on those 

13 A. Not even close. 

14 areas, so it was complimentary to what we were doing. 

14 Q. All right 

IS And. in fact, mutually supportive of what we were doing. 

13 A. No, it did not 

16 Q. All right 

16 Q. All right 

17 And at that time did Baxter expect that it 

17 A. Is the direct answer. 

18 would be competing head to head with Ais when it gave it 

18 Q. CellPro's expert witness, who we have not heard 

19 that license? 

19 from yet has filed a report m which he suggests that 

20 A. NotstalL As a matter of fact it's important 

20 "inytif tfn« license wasn't «t «rm*« u<grti 

21 to understand in trrjirv-»lngi«-t ri»» are as important as 

21 Would that be a correct coodusiao? 

22 the Curt Gvin technology that there are vast applications 

22 MR. JANSEN: Objection, your Hooor. 

23 of these. Any one company does not have the capability 

23 THE COURT: Argumentative? Overruled. 

24 of proceeding an all of these. And this was a particular 

24 MR. JANSEN: Among others. 

23 approach that was different than what we were doing, so 

25 THE WITNESS: rmaorry. Would you repeat 
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1 it would allow the application of the technology aaoas a 

1 the question, then, please? 

2 broader spectrum. 

2 BY MR. ELLIS: 

3 MR. JANSEN: Objection, your Honor. Move to 

3 Q. CeUPre's expert witness on damages, Mr. KOey, 

4 strike. Nonresponsrvc. 

4 his maybe tbit Bcte/AB Hnww 

3 THE COURT: Did anybody hear that? I didn’t - 

5 agreement wasn't negotiated at arm's length. And I'm 

6 MR. JANSEN: i apologize, your Honor. I move 

6 asking whether, based an your experience negotiating 

7 to strike. Nonresponsive. 

7 that agreement whether that is true or accurate? 

8 THE COURT: Ovorul^i. 

8 MR. JANSEN: Objection, your Hooor. Lack 

9 BY MR. ELLIS: 

9 of foundation. 

10 Q. In deddmg what royalty rate you were wiHing to 

10 THE COURT: Overruled. 

11 take in that license, did you take into account what 

11 THE WITNESS: The — I just wish somebody — 

12 Baxter's own royalty obligations to Bccton Diririrwnn 

12 the rift mid had watched the 

13 would be? In other words, what it would have to pay 

13 negotiations. I was there, and they woe — vey 

14 upstream to Bccton Dickinson? 

14 contentious at times. I would describe them as 

13 A. Absolutely. 

13 absolutely arm's length. 

16 Q. And how did you take that into account? 

16 BY MR. ELUS: 

17 A. Well, we- 

17 Q. Now, as I understand the terms of that license, A1S 

18 MR. JANSEN: Objection, your Hooor. 

IS agreed to pay Baxter a royalty rate of 16 percent based on 

19 Relevance. 

19 50 percent of the value of their sales; is that correct? 

20 THE COURT: Overruled. 

20 MR. JANSEN: Objection, your Honor. 

21 THE WITNESS.- okay. In answering the question. 

21 Relevancy. 

22 we, of course, wanted our -to get what we were going to 

22 THE COURT: Overruled. 

23 pay Bccton Diddnsnn. plus a very high reward, above and 

23 THE WITNESS: Yes, that's correct 

24 beyond that. 

24 BY MR. ELLIS: 

23 BY MR. ELLIS: 

23 Q. And what does that work out to at a percentage of 
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1 total sales? 

1 someone else? 

2 A. Yes. This — this formula is very complicated. But 

2 A The - yes, I will The - you act a precedent. 

3 it does, to simplify it down, you pay 16 percent but on 

3 Your first negotiation you set a precedent far all 

A half nf thrt mntnil rtf the jmvhirt wfajch mrmnt «n total 

4 subsequent negotiations. Also — and so that is one of the 

S sales it's 8 percent. That's for a therapeutic product, 

5 reasons why you want to make sure it is valued — valued 

6 Q- And in addition to that percentage royalty over time. 

6 very weiL 

7 did A1S agree to make a cadi up-front payment to Baxter? 

7 Is «Afi»inri tki« technology ij trill 

8 A. Yes, they did. 

8 in its early stagea. And you don't know yet how valuable 

9 Q. All right. 

9 it can be. 

10 And how much was that payment? 

10 And we tad thoughts, we had theories, we had 

11 A. That payment was S7S0,000. 

11 hopes. We didn't know. And we know a lot more now. 

12 Q. All right 

12 Yoo want to rstahlirii a royalty at what would 

13 Now, can yon tell the jury what some of the 

13 be a very ^ipropriate rate. 

14 reasons, frrmi your perspective as a businessman, what some 

14 Ql And if your hopes or exportations for the 

13 of the reasons are for wanting to have same payment in 

15 technology don't woric out, what does the licensee pay? 

16 cash front? 

16 A Well, that's the interesting other side of that. 

17 A There are a couple of reasons to want up-front 

17 is because if it doesn't work, there arc no product 

18 payments. But, certainly, one of them is to, because we 

18 sales. There's no royalty effectively. 

19 have our own investments in the technology, that we are 

19 Q. Now, at some later pome in time, did Baxter grant 

20 continuing on an basis sad d»r additional money 

20 ■"rtrtuT liiYMf fx the Qvin to company? 

21 ni " fund *ha» investment. But anrtrivr nm^ and it's 

21 A Yes, we did. 

22 just as important, is it valne dates the sincerity of 

22 Q. All right 

23 the company with which you are working, because you 

23 And what company was that? 

24 might know, with a royalty, you don't have to pay a 

24 a That was Systemics Corporation. 

25 royalty, necessarily, if the product neve- goes to 

25 Q. All right. 
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1 market. 

1 And was that also a license that permitted 

2 But an up-front payment is something certain. 

2 Systemics to manufacture a ttgraparfir product? 

3 So it's also that certainty of payment that is involved. 

3 A Yes, it was. 

4 Q. Now, was the Ais license the first time Baxter 

4 Q. All right 

5 ^aH — well, «trflrrt that j chrtnlH «dr you a preliminary 

5 And in that situation, did Baxter expect that 

6 question. 

6 Systemics was going to bemarkedng a product — strike 

7 As yen understood the Baxter license from 

7 that 

8 F'*T ,fr ) i n Dickinson, did Baxter acquire exclusive rights to 

8 Let me ask you a question about time frame 

9 manufacture sell the antibody or products t»efng the 

9 first 

10 antibody in the therapeutic field? 

10 A Mm-hmm. 

11 A The field was - yes. The field was therapeutic 

11 Q. Do you recall approximately when the Systomcs 

12 and therapeutic research. 

12 license agreement was negotiated and signed? 

13 Q. And was the AS license the first time that you. 

13 A It was signed in November of '93. 

14 Baxter, actually gave up that exclusivity to the 

14 m. ELLIS: May I approach the witness again. 

15 ther apcutic field? 

IS your Honor? 

16 A Yes, that was the first time. 

16 THE COURT: All right 

17 Q. Now, when you have exclusive rights to a particular 

17 (Mr. Ellis handed an exhibit to the witness.) 

18 technology, or exclusive rights to t * n>t technology in a 

18 THE WITNESS: Thank you. 

19 particular field, is there same risk to you if you set 

19 (Pause.) 

20 that royalty rate too law? 

20 BY MR. ELLS: 

21 A Oh, absolutely. 

21 Q. I am going to point ont to you, Mr. Osth, there are 

22 Q. All right 

22 a couple of pages near the end where same mfonnadoo m, 

23 Would yoo tell the jury, from a businessman's 

23 I think, removed by counsel Complete copies of those 

24 perspective, why it is that you are concerned not to set 

24 pages have now been gives to dr counsel far the other 

25 the royalty rate too low the first time that you license 

25 side. I'm not asking you shorn thorn pigs specifically. 
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1 but just about the agreemen t 

2 Is basically a copy of die agreement 

3 that was negotiated signed? 

4 A. Yes, it is. 

3 Q. All right 

6 With Systenrics? 

7 A. Yes, with Systemics. 

8 Q. And is that Plaintiff's Exhibit No. 420? 

9 A Yes, it's PlaintifTs Exhibit No. 420. 

10 Q. Now, at the time that agree m e n t was signed, did 

1 1 tK«t Systemics, under this li c e nse , 

12 would be marketing a product that was directly 

13 head-to-head c o mpe t i tiv e with the products d«r Baxter 

14 was marketing? I'm carry. That Baxter was developing 
13 and intended to sell? 

16 A Yes. They did not - they were not bead to head. 

18 Q. W hat Irwwt ftf pr rvHiy-f lfrv» ymi unrUrctimH that 

19 they were going to develop? 

20 A They were aiming at a very interesting product, is a 

21 subset of (3334. Actually, C034 and two other markers, 

22 which takes what is now already a small population of 

23 stem cells and actually, by using two other markers, gets 

24 to a population that is approximately 1 to 2 percent even 
23 of the stem cell population. 


PV323 

1 Re m e mb e r , I said stem cells are roughly 1 to 

2 2 p erce n t of the cells. Now it's very - down to that, - 

3 very specialized subset of unique applications. / 

4 Q. Was that an area of application of technology / 

3 that Baxter itself had any interest in at that time? / 

6 A No. We had no interest in that. We woe looking' 

7 at the full £3334 population. 

8 Q. Did Baxter have any stock ownership in Systemics? 

9 A No, we did not. 

10 Q- And am I right, Mr. Osth, m understanding that the 

11 royalty rare in the Systemics agreement is very similar 

12 to that in the AB agreement? 

13 MR. JANSEN: Objection. Relevance. 

14 THE COURT: Overruled. 

13 tee WITNESS: The royalty rate is the same 

16 in both agreements. i 

17 BY MR. ELUS: / 

18 Q. That's to say t he 16 percent of 30, or 8 percent? ! 

19 A Yes. That's die math. It becomes an 8 -percent 

20 royalty upon die total product. 

21 I add to TrM>lry sure I'm < *' < ** r 

22 on it, though. That's on th er ape u tic pr o d uct. Thao's 

23 also a section in there that deds with resea r ch 

24 pro duc t s , And that is - the math gets in - in here 
23 a ga i n , it's 8 p erce n t on 50 per cent, or 4 percent of 


1 thg total p Twbwfg y«?lq thg p F >w rh mariert 

2 Q. I'm going to ask you, Mr. Osth, to think about 

3 two different li c e n s ing simoons. 

4 One, where the licensees business, is not 

5 directly competitive with yotss, and soother, where the 

6 i is to be head -on with you. 

7 Is there s diffe rence in the way that you 

8 as a businessman a pp r oach those two situations? 

9 A Oh, yes, very definitely. 

10 Q. Why is dot? 

11 A Well, let me go back to what 1 was saying a little 

12 bit earlier, ha this kind of technology, 0334-type 

13 technology that Dr. Qvin create d, there sre vast uses 

14 ofiL And no one compan y can attack every one. It 

15 actually is an Kfvantage to Baxter and to the world to 

16 have these areas, as many areas as possible, addressed. 

17 So if n »"p«n ix are «rmmg g t diff er en t areas, 

18 that's more complimentary areas, that's good. And we want 

19 to do that. 

20 If, however - realize, again, this vast area, 

21 we're focusing oo one area. If there's a compa ny going 

22 after exactly **rrm area, that's taki ng p rofit« finm 


24 Q. By the way, let me just go back to the Boctoo 
23 Dickinson it n a w * agreemeeL 


1 Do you have an un d ers tan ding, baaed on that 

2 a gre emen t, as to what Baxter's o bl igati ons are for 

3 royalties to Becton Diddnsoo? 

4 A Yes, I da 

5 Q. All right. 

6 And wbat, currently, does Baxter have to 

7 pay Becton Dickinson as a royalty rate? 

8 A Okay. Here goes the math again. It's -it's 11 

9 p ercent in balf, because of the SO p erce n t, so it's 5-1/2 

10 percent in the first five yen. Then thae's some 

11 a djustmen ts, where it's reduced a bit after that. 

12 Q. All right 

13 But at least far the initial five years 

14 after there's a comm erc i al product, it's 5-1/2 perusal? 

15 A That's exactly right. Far the fust five years 

16 after becoming a comm e rcia l product, which are 'he 

17 critical years in any product life. 

18 Q. If you were going into a negotiation with a 

19 head-to-head competitor. or somebody you expected to be 

20 a h ca d- to-bcad competitor, and you knew diet li ce n s in g 

21 them would give them ahead start over yen in the market, 

22 is that »'■ m ol in g that would a diff ere nce in the 

23 negotiation? 

24 a That would absolutely make a difference. 

23 Q. And why would it make a difference? I 
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1 A. Well, not only with the head sort and the 

2 advantage that - of Nming that would take — be 

3 wmMiAwl — hitch them tn a position in the 

4 market which would be very difficult for us to move 

3 into on. 

6 Q. Now, yoa understand that the plaintiffs claim here is 

7 that CellPro has fadped itself to a head start in the 

8 market by proceeding to make a product without a license 

9 from Baxter; correct? 

10 MS. JANSEN: objection. Argumentative. 

11 THE COURT: Overruled. 

12 THE WITNESS: would you say that again, 

13 please? 

14 BY MR. ELLIS: 

13 Q. You iTndrrymnd that the plaintiffs claim here is 

16 that CellPro has helped itsdf to a head start in the 

17 market? 

18 MX. JANSEN: Same objection, your Honor. 

19 MX. ELLIS: Can I just finish the question 

20 before tbe objection? 

21 THE CXXJKT: I’ve already overruled the 

22 objection, so you can restate it 

23 MR. PLUS: Yes. 

24 BY MR. ELLIS: 

23 Q. Has the fact that CdlPro — strike that 
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1 Q. Will that continue to effect you in the future? 

2 A It will continue to affect us, as it's also 

3 difficult in marketing a product to overcame a lead of 

4 fwhim company. 

3 Q. Now, during tbe time that a company is doing tbe R&D 

6 to came up with a therapeutic product, and testing and 

7 prrv4ivf fwl gpjflg Uials 

8 and preparing its application to ^ FDA anr ^ up to 

9 pmwt jt eventually p** approval to m»v<» tK»t product, 

10 does it normally make a profit an the product? 

11 A Not staff. It's investing in the product through 

12 that entire period of time. 

13 Q. On a rough order of magnitude, Mr. Osth, what kind 

14 of investment is one talking about to bring a therapeutic 

15 product like this from conception to fuff market launch? 

16 A Oh, the investment is millions of dollars. It could 

17 easily in a product like this, easily be 50 millian or 

18 more. 

19 Q. So yoa are m«lrmg «n Inwetnimt of up to 50 million 

20 or so and you are not making any profit while you're 

21 doing it; is that right? 

22 A No( a penny during that period of time. 

23 MX. JANSEN: Objection, your Honor. Una is 

24 leading 

25 THE COURT; Overruled. 
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1 Do you understand that it's the plaintiffs' 

1 BY MR. ELLS: 

2 riniTri thet CellPro hrlprd itsdf to a head start by 

2 Q. Why do busmesaes put that money into a kind of 

3 proceeding without a license from Baxto? 

3 product where they're not going to make any profit m 

4 A Yes. 

4 the short range? 

3 Q. Now, has that fact injured or hurt Baxter? 

5 A Oh, because of the value m the long run. Companies 

6 MR. JANSEN: Objection, your Honor. I/ading. 

6 <y> *Hi« «n fhr eitnf niwn* m ahnrt nm fn m 

7 THE COURT: Overruled. 

7 product that's going to provide great value in the loag 

8 BY MR. ELUS: 

8 run. 

9 Q. How has it hurt Baxter? 

9 By tbe way, value is, of course, medical value 

10 MR. JANSEN: same objection, your Honor. 

10 and financial value, both. And since we're in the medical 

11 THE COURT: I think it's -I think once 

11 business, it's medical value also. 

12 you've articulated the objection, you don't need to 

12 Q. And when someone agrees in a license negotiation to 

13 repeat it 

13 pay 5 percent or an 8 percent ora 10-peroent royalty, 

14 Do you remrmhrx the’quettion? 

14 threw miythiitg at the time? 

13 THE WITNESS: I'm sorry. Yes. Let's go back 

15 A No. 

16 and repeat that, please? 

16 MX. JANSEN: Objection. Lack of foundation. 

17 THE COURT: This time don't object, please. 

17 THE WITNESS: Sony. 

18 BY MR. ELUS: 

18 THE COURT: Overruled. 

19 Q. Could you tell the jury bow that has hurt Baxter? 

19 BY MR ELUS: 

20 In general terms? 

20 Q. Now, putting aside any up-front payment that is made 

21 A In general terms, having - they put a product in 

21 for the license, if the product does not sooras, or if 

22 the market ahead of us, and were able to put data into 

22 the licensee oevo' makes any sales, what does that royalty 

23 tbe market on that product, 

23 rate post **»* licensee? 

24 Q. And will that - has that affected Baxter already? 

24 A It costs the licensee nothing. 

23 a That has affected us already, yes, it has. 

25 MR ELUS: Thank you, Mr. Osth. 
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1 MR. JANSEN: Your Honor, I have a notebook of 

2 exhibits I may cover with Mr. Osh. May I present one to 

3 the Court? 

4 THE COURT: All right 

5 MR. JANSEN: May I also hand ooe to Mr. Osth, 

6 your Honor? 

7 THE COURT: Yes. 

8 Do you have a set far counsel? 

9 MR. JANSEN: No. I can give him a list 

10 THE COURT: why don't you give him a list? 

11 MR. JANSEN: Sure. 

12 Mr. Ellis, may I give you a list of the 

13 exhibits? 

14 MR. ELLIS: Yes. 

15 MR JANSEN: OX-232. OX-330, OX- Pm 

16 sorry -rx-491. nx-437. 

17 MR ELLIS: slow down just a second. Just a 

18 minute. Sony. 

19 I got rx-491. 

20 MR JANSEN: Sure. 

21 (Pause.) 

22 THE COURT: TO speed things up, why doat- 

23 Mr. EUis, you can stand next to the witness and if be has ! 

24 a set of exhibits in front of hjm, you can follow along so 

25 you'll see what he's got And then as the exhibits are ! 
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1 referred to, maybe people will get the legal staff to 

2 pull the papers together so you can use them. 

3 MR ELLIS: I think that's a helpful 

4 suggestion, your Honor. 

5 (Mr. Jansen handed a notebook to the witness.) 

6 THE COURT: You're not allowed to whisper 

7 anything to him when you are over these; all right? 

8 MR ELUS: I won't, your Honor. 

9 CROSS-EXAMINATION 

10 BY MR JANSEN: 

11 Q. Now, Mr. Osth, on your direct examination, you 

12 indicated that you began with Baxter in about 1977? 

13 A. Yes. 

14 Q. And so you have been with Baxter a long time; 

15 co r re ct? 

16 A. I should repeat It's important to underhand I was 

17 with Baxter from *77 to *79 in Corporate Cost Accounting. 

18 Then I moved to Abbott laboratories sad was there for six 

19 yean or so, returning to Baxter in 198S. 

20 So now Pm with Baxter almost 12 yen. 

21 Q. And now included within your respo n s ib il it ies as 

22 the President of the Inmumothcrspy Division is the 

23 requirement that you devdop policies for the licensing 

24 of technology, correct? 

25 A. Yet 


Q. And also within your responsibilities are the 
requirements — are the fact that you contracts 

for the licensing of technology? 

A. Yes. 

MR ELLIS: Excuse me, Mr. Janaon. 

Your Honor, twf gfa I just pull chair over 

here? 

THE COURT: There's one right behind yoa 
MR ELLIS: Oh. 

(Pause.) 

the CO UR T: Let me just ask a question. Mr. 
Ware, earlier today you gave me a page citation for the 
trial tr ansc r i pt. Can you give me that page citation 
again? 

MR WARE: Yea. 109. 

THE COURT: Thank yoa 
Sorry to interrupt Go ahead. 

THE WITNESS: Mr. Janaea, I should note, I 
have a respo n s ibi li t y in licen s in g I don’t always do 
all the negotiations myself. We have other people in our 
Business Development Group m sometimes cany 
out 

BY MR JANSEN: 

Q. And what, in general, are their responsibilities? 

A. I'm sorry? 
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Q. And what, in general, are their re s ponsibiliti e s? 

A. Well, it would depend on the particular assignment 
Q. They would da far example, a financial analysis? 
a. They might do that, yes. 

Q. And they would look st things like cost projections? 

A. They could. It certainly depends on the situatioa 
That's a - it's an interesting point On every 
negotiation, there are different key issues. And it can 
vary. It on *i«m«g It H>ywv4« on the 

tec hnol ogy. It depends on familiarity, et cet era . So 

Q. Would you agree that business planning is not a 
precise process? 

A. I agree that it's not s precise process. 

Q. Indeed, at times, business planning may be a very 
imprecise pr oem s; correct? 

A. It -yes. Yes. ThM'sconecL 

Q. Now, it has been a business practice of Baxter to 

require its various divisions to prep a re sales forecasts; 

A. That is correct. 

Q. And that's been a re q uirem e n t of Baxter for at 

least the number of year* that you have been with Baxter; 

c orre c t? 

A. Yes, that's true. There are surreal plans put i 
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1 together evay year. 

2 Q. Now, the Immunotherapy Division has an annual 

3 budget; correct? 

4 a. Yes. 

5 Q. And within that annual budget there are sales 

6 projections; correct? 

7 A. Yes. 

8 Q. And within the annual budget, there are also income 

9 projections; correct? 

10 A Yes. 

11 Q. And that also has been a practice required by the 

12 management of the Baxter daring the period of time that 

13 you've been with Baxter, correct? 

14 A Yes. 

15 Q. Nnw, prrinriirmlly thr TTTwnrmntherapy Oivionn pnta 

16 together a business plan; correct? 

17 A Yes. 

18 Q. Okay. 

19 And for the period of time from 1990 through 

20 1995, the Immunotherapy Division has prepared a number 

21 of business plans; correct? 

22 MR. ELUS: I didn't hear the time frame. 

23 MR. JANSEN: Sure. 

24 BY MR. JANSEN: 

25 Q. During the period of time from 1990 through 1995, 
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1 A Well, bow would you define it? 

2 Q. Well, what does a business plan mem to you, sir? 

3 A HI tell you. It means it's m - it's a 

4 compilation of investments sad income and projections over 

5 a loog period of time, such that you know wbat you are 

6 going to invest in a product. You might be investing 

7 research. JL&D dollars. You might very well be investing 

8 in capital And you put that against revenues that would 

9 be projected out into tbe future, and against any other 

10 benefits or risks of the technology. 

11 So it's such that you get to the end on a 

12 product-by-product basil, get to a net profit, a 

13 projected net profit. 

14 Q. Now, you are familiBr with a group within Baxter 

15 called the Biotech Group; correct? 

16 A Yes. 

17 Q. And, indeed, the Immunotherapy Division is a 

18 division within the Biotech Group; correct? 

19 A ft it. 

20 Q. Okay. 

21 Now, there is information with regard to stem 

22 odl refection in the Biotech Group business plan; 

23 correct? 

24 a Well — 

25 MR. nig' Objection, your Honor. The 
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1 the Immunotherapy Divisiotfhas prepared a number of 

1 ig nnrl^T 

2 business plans; correct? 

2 THE COURT: The objection is unclear. 

3 A I think it's important to * wvt-ytTut an *♦<** 

3 MR. ELLS: Right. 

4 the Immunotherapy Division was not formed until the very 

4 THE COURT: Overruled. 

5 end of 1991. So I can’t speak far the period prior to 

5 THE WITNESS: Oould you define which plan you 

6 that. 

6 ree talking about? 

7 Also, I arrived in June of— of 1992, which 

7 BY MR. JANSEN: 

8 is in my testimony. So other than that, there are a 

8 Q. I was speaking now, Mr. Osth, about tbe Biotech 

9 number of plans, yes. 

9 Group business plan. 

10 BY MR. JANSEN: 

10 A The - each business plan that is put together 

11 Q. Okay. 

11 focuses on whatever issues are important at the time. 

12 Now, financial forecasts are included within 

12 It's virtually impossible, just said the 

13 the business pi*"*; correct? 

13 Biotech business plan. If you are talking about the one 

14 a They cm be. But certainly not absolutely. 

14 that was just reoently put together la* few months, the 

15 Q. Okay. 

15 answer is jea. 

16 A And it depends. You know, every business plan. 

16 Q. There have been a aeries of Biotech Group business 

17 every business — you're referring to a business plan; 

17 plans aim; correct? 

18 right? 

18 A Yes. 

19 Q. Right 

19 Q. And, indeed, in the Biotech Group business plans. 

20 A And cm you define a business plan far me, please? 

20 there has been information with regard to stem odl 

21 What do you mem by that? 

21 rejection; true? 

22 Q. Well, I believe, Mr. Osth, you used the word 

22 VOLEUJS; Unclear, your Honor. Time 

23 business plan in your testimony. 

23 frame. 


THE comm as to these objection*, yen 
are beoer to deal with them on red ire ct 


24 A. Oh, okay. 

25 Q. Okay. 


24 
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1 1 

1 time g preliminary frafnirtg «Aii4i fa fwt 

2 THE WITNESS: rll just hive to repeat the 

2 around to various units of Baxter. 

3 aasws that 1 give just a wood ago, that various 

3 Ooe of tbe things that's important to 

4 business plans focus on various issues. And I'd have to 

4 understand about the purpose of this document, its purpose 

S go bade and look at the specific business plan to 

5 is to define general business categories, very genaal. 

6 determine if there was anything oo CD34 is it 

6 but not in detail, because its design is to alert all tbe 

7 BY MR. JANSEN: 

7 Baxter - units of Baxter. 

8 Q. Now, you are familiar with a division of Baxter 

8 One of tbe thing* that's important to 

9 called the ftnwall Division? 

9 understand about a company like Baxter, you know, right 

10 A Yes. 

10 here in town, we've got DuPont, big companies, lots of 

11 Q. And prior to 1992, there was informal oo regarding 

11 areas. It's important that all areas are familiar with 

12 stem cell selection in the Feawall business plans; 

12 what's going on. So these documents go around to say. 

13 correct? 

13 Hey, there's some work going on in this particular area. 

14 A I don't know. 

14 In my hypothetical case, CDI34. if anybody dae has any 

15 Q. Do you recall, Mr. Osth, that you testified at au 

15. conflict with this or any reason to gS involved, just let 

15 «Ti»«T point in *irwr7 *TVTrff M T «>«- tr*±jmnny that 

16 us know. 

17 you gave at an earlier point in time? 

17 So it's primarily just kind of a flag to 

18 A Yes. 

18 everybody to let than know that this is happening. 

19 Q. Now, let me read a portion of that testimony. 

19 Q. Okay. 

20 *And prior to 1992, tbe information 

20 And Defendant's PvhfMt No. 161, 

21 r-ggrrfing ff-m prtl f lirr-rinn tCCfaniqUCS, 

21 preliminary jgpcDto^ uxficstDd tfn» 

22 products, was mcb»d"d within 

22 document had been approved by Tim Anderaon. Doyousee 

23 the Fmwall Di vision business plans; 

23 that at tbe last sentence of the first paragraph? 

24 correct, sirT 

24 A Yes. 

25 And your answer was: 

25 Q. Okay. 

Page 33^ 
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1 "Outside of the date, I am not 

1 And Mr. Anderaon is your boas? 

2 sure of tbe exact date, or turnover. 

2 A He is now, yea. He was not m 1989. 

3 but, yes, earlier was FcnwalL" 

3 Q. Okay. 

4 A Then I'm sure that's true. 

4 Now, you have a confidence in Mr. 

5 Q. Mr. Osth, do you have in front of you a document in 

5 Anderson's judgment on business matters? 

6 the folder there that is Exhibit — it's DX-U61? 

6 A Yes, I do. 

7 A OX-11417 okay. 

7 Q. Let's take a look, briefly, at tbe last page of 

8 Q. And you've seen this dnarmrnt before; correct, Mr. 

g the document, this preliminary fry-wing document of 

9 Osth? 

9 Baxter. 

10 A Can I take just a xcood to look through it? 

10 Do you see where it says risks? 

11 Q. Sure. 

11 A Yet, but I'll tell you, honestly. I've got m 

12 A bis 1161. This is the memo from Victoria Domes. 

12 Faxed copy. It's hard to read hoe. But what's your 

13 Q. Yes. Dated Deoember 4, 1989. 

13 issue? 

14 A Yes. I have seen this. 

14 Q. We also have a Axed copy, Mr. Osth. It is 

15 Q. And this <kx ument is a Anwim—» that's — ti-d a 

15 difficult to read. 

16 preliminary fw»- wing document? 

16 A Yes. Faxes are toug^L 

17 A Yes, it is. Preliminary screening documents is an 

17 Q. Let’s ax tbe - let's tee how good we can do. 

18 important pat of — •)? the Baxter evaluation pmgr»m 

18 A Yes. Good. 

19 And it's important to understand the context. When we're 

19 Q. The risks in this December 1989 Basts' business 

20 at the voy early stage - far example, if somAody were 

20 document are stated as foflowc 

21 to call in, the next Dr. Civin were td call in today and 

21 "Significant scientific risk is 

22 say, We've got the next great technology, CD W, and we 

22 associated with this opportunity. The 

23 would like you to look at it, we would first do a brief 

23 therapeutic value of Bern ceil 

24 analysis that might be — might be a week, might be more. 

24 applications remains lsgriy speculative.* 

25 I don't know. And then we would put togeths at that 

25 Do you see that? 
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1 a. Yes, I do. 

1 higher the discount rate; correct, sir? 


2 a That's typically the case, yes. 


3 Q. Now, you indi rated in your direct examination. 


4 Mr. Osth, that Baxter had entered into an agrermmt 


5 with Becton Dickinson; is that correct? 


6 A Yes. 


7 Q. And as part of that, before Baxter entered into 


t that agreement, they neat out and they sought to 


9 determine the nature of the technology that Becton 


10 Diddasoo had available; correct? 

11 oat 

11 A The nature of Curt Qvm's technology you're 

12 Remember, to go back to the basics, what I 

12 talking about? 


13 Q. Well, the nature of Curt Gvin's technology and 


14 other technology with regard to stem odl selection; 

15 less. Aod_ 

15 correct? 

16 Q. Let's take a look, if we can, again, Mr. Osth, at 

16 A Oh, I'm sure they (fid, yea. 

17 some prior testimony that you've given: 

17 Q. That would be something that Baxter would do in 


IS the ordinary course of its business? 


19 A In tbe ordinary course of business, yns. 


20 Q. Okay. 

21 coned?* 

21 And let's refer far a second to a document 

22 And your answer was: 

22 which is also in your notebook, Mr. Osth. ft's 

23 *1 think that’s true, yes. That is 

23 Defendant's Exhibit No. 702. 

24 my judgment* 

24 Do you have that, sii? 

25 A. Mm-hrmn 

25 A Just a minute. I assume these are in numerical 
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1 Q. That was your testimony, Mr. Osth? 

1 order? 

2 A. Yes. I'm ray. I apologias. What I was referring 

2 Q. We tried to put them in order. 

3 to when you said, was this sentence - was that my 

3 A Okay. 702. Yes, I have it. 

4 judgment, I said no, that was - 1 was reading that out 

4 Q. Okay. 

5 of the - out of the memo. 

5 A A memo from Dr. Lake? 

6 Q. Okay. All right. 

6 Q. To Tim Anderson. 

7 ft was your judgment that the therapeutic 

7 A Yes. 

8 value of <*«41 selection was «r»mr»hfng tht wws 

8 Q. You've men this document before also; correct? 

9 largely speculative as of 1989; correct? 

9 A Yes, I have. Yes, I have Fm confirming that. 

10 A. There was speculation, yes. 

10 Q. And this is -thia is a document dated May lltfa. 

11 Q. Now, you are familiar with the financial term 

11 1990? 

12 discount rate, are you not, sir? 

12 A Yes, it is. 

13 A Yes. 

13 Q. And that's a period of time relatively shortly 

14 Q. And what is a discount rate? 

14 before October of. 1990? 

15 A A discount rate is a factor applied to — typically. 

15 A Yea. 

16 to a number - for example, if somebody were to say, I'll 

16 Q. And who is Bill Lake? 

17 pay you a million dollare ten yearn from now, you would 

17 A Bill Lake worked with — worked in the Jenwall 

18 use a discount rate to ar$ust the value of that - of 

18 Division at that time. 

19 what you would pay far that right now. 

19 Q. And what was his poshoo? 

20 What would you normally pay to** to get a 

20 A In 1990? 

21 millioo dollars 10 years from now? Would you pay 

21 Q. Yea. 

22 $900,0007 $500,0007 Whatever. And it's - it's a 

22 A Boy, I don't - he was in the Fenwall Division. Be 

23 judgment as to that (Saaount rate be sag 

23 was a scientist in the Feowall Division. I'm not sure 

24 various factors, such as risk, et cetera. 

24 more than that. 

25 Q. And ttv* more speculative that something is, the 

25 Q. And this memorandum is to Tun Andorra? 
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1 a . Yes, it is. 

1 through the pretrial order and I do not aee anything in 

2 Q. And what was Tim Andersoa's position at that time? 

2 there about references to NIH funding bring relevant to 

3 a. I — I'm pretty sure he was President of Fenwall 

3 reasonable royalty calculation. 

4 at that rim* I'm not sure of the exact riming 

4 Are you aware of any statement in the pretrial 

5 Q. Okay. 

5 ordfftbat you are going to rely on facts relevant to 

6 Now, I- 

6 that, to prove any matter in issue? 

7 THE COURT: why don't we take our morning 

7 ml BLOOMBERG: I don't think dee's a 

8 break now. We'll take a 15-mnnac break, until ten of 

8 specific reference to NIH funding. 

9 11:00. 

9 THE COURT: And, in fact, if you go bade and 

10 ML JANSEN: thank you, your Honor. 

10 look at the pretrial order, there aren't references to 

11 (At this point the jury then left the 

11 many facts that you intend to put in issue. It seems to 

12 courtroom, and the following occurred without the preaooe 

12 me that's a real mbstaotiil deficiency and it's a real 

13 of the jury.) 

13 invitation to mi«r4iW at rim triiL 

14 THE court: You may step down. 

14 Now, Pve gone back through the expert report 

15 Dura* die period that you are on crus here. 

15 that I was given and I don't aee any reference in there 

16 you shouldn't discus your testinmoy with anybody. Alter 

16 to NIH funding. 

17 cross is over, you can discuss it But during this period 

17 Do you have any other basis far showing me 

18 of the break, yoa shouldn't talk about your testimony. 

IS that you put the other side an notice that you will 

19 All right? I'm going to stand. Anybody that 

19 argue about NIH funding with regard to the calculation 

20 wonts to sit, can sit 

20 of reasonable royalty? If you don't, I don't think it's 

21 I've gone back and looked at this issue about 

21 appropriate to argue in the case. 

22 ri»» ti-cfimnny about th* funding 

22 Now, with regard to other issues that are 

23 ML BLOOMBERG: Your Hooor, may I address that 

23 popping up, parties should expect that 111 do the same 

24 briefly, before you - 

24 thing. I'm going to go through the pretrial order. Tm 

25 THE COURT: All righL That's fme. 

25 to see the extent to which parties pat the other 
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1 ML BLOOMBERG: - address it 

1 «n notice m tfw nrrW tfut iVy jwtmiWl 

2 The paint I would make with respect to NIH 

2 to mac issues, moke contentions, offer facts into 

3 funding is that that's an issue that Mr. Ware raised 

3 evidence and argue issues to the jury. And if they are 


4 Am-mg ki« H i rfrt mmmtrmrinri of Df. Grin, St Page 150 

5 he asked Dr. Gvin about th£ correction page on the first 

6 page of Exhibit 1, which is the '680 patent. And at Pages 

7 158 to 159, he asked Dr. Gvin if toy of the MH funding 

S at Hopkins was done in connection with hia work regarding 
9 Gvin patents. And Dr. Gvin said no. 

10 On croarsaimnation. he - having been shown 

11 other NIH grants that he had access to with the cancer 

12 center, said that he had forgotten that NIH funding. So 

13 I think it was appro p ri ate cross- ex a min ati on in view of 

14 Mr. Ware's initial examination on the topic. 

15 ML WARE: I would just paint oat, yarn- 

16 Honor - 

17 THE court: Actually, it rare sounds like 

18 Whack-A-Mole to me. 

19 Let 's go and about «M? gari « w a 

20 party has in liri gpriw n to rfitr l na r fact! t ml wirinn* 

21 And I talk a lot about Interrogatories, became 

22 usually people look to Interrogatories to help get notice 

23 as to what position a party agoing to tike in litigation, 

24 And we know there ate other tods, including 

25 expert reports and the pretrial order. And I've gone back 


not in die pretrial order, m predude you from doing 
XL 

I have gone through this issue of the statement 
made yesterday at Page 109 in the transcript, that is the 
Court Reporter recorded it as follows: 


4 

5 

6 

7 

8 
9 
0 

21 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 Court. 



Can we look at that letter dart, as I 
understand it, CeQPro is relying on, see where it is in 
the !*+»** that Hart** ggjg i fwtP m was not in fringin g? 
ML WAKE: l have die - 1 actually have the 


THE court: Wed, I've got diem, because I 
♦Krwir they are ■wrhwrf to the memo 
ML WAJtE: I haven't seen them. 

THE court: where is there m das letter a 


ML BLOOMBERG: Your Honor, I think the 
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1 THE COURT: Well, was there a basis in fact 

2 for telling the jury that that was correspondence from 

3 Baxter that said CellPro was not infringing, became if 

4 it's not in that conespondeaoe, it needs to be in acme 
3 other correspondence or there's no good-faith basis m 

6 fact for making the statement to the jury. 

7 MR. BLOOMBERG: I think the statement in 

8 the IS that TV T mf nngCBK lrf 1 — fr clarm 

9 against oar potential partner and supplier was 

10 cootanplated, thw tn n^rf or even m e nti oned 

11 THE COURT: Right. And yonH concede that 

12 there's difference be t w t ■ ■ « <h»* «» ■ t r n «nt «v I tv 

13 statement that you made to the jury? I'll reread the 

14 statement that the Court Reporter took down. That is, 

15 <*» » l yi p no/i-Tv^* f mm Baxter, the « ' pi i wn twtimr that 

16 Baxter made to others — 

17 MR. BLOOMBERG: I think - 

18 THE COURT: They said CellPro was not 

19 infringing. 

20 MR. BLOOMBERG: I think what I said was 

21 fp myntnfinny that Rjtrfi-r matir to Tinetyr CflUTt 

22 that was a reference to the Washington Court 

23 proceedings, your Honor. 

24 THE COURT: wdl, you don't read that sentence 

25 as making a repre se n tation there was con esponrienne where 

— P^351 

1 Baxter teUs you you're not infringing? That's how I 

2 read it and that's how I think a reasonable juror would 

3 have understood it when they heard it 

4 Now, here's the message. I'm going to look at 

5 that pretrial order as a de fi n i tion of what you intend to 

6 put into evidence in this case and the arguments yoo 

7 intend to make to the jury and if they are not in that 

8 pretrial order and if they are not otherwise disclosed in 

9 expert reports or Interrogatories, I'm going to preclude 

10 you from doing it 

11 It's time to stop. It's time for you to 

12 recognize you have an obligation to put the other side 

13 fairly on notice as to what your positions are. If you 

14 don't, I wont let you put it an. All right? 

15 MR. BLOOMBERG: Yes, your Honor. 

16 THE COURT: Tike a break 

17 (Short recess taken.) 

1 18 

19 

20 
21 
22 
23 
|24 

25 


1 

2 (Court re s umed after the recess, and the 

3 following oemn o d without the pres en ce of the jury.) 

4 

5 THE COURT: Before the break, we had a 

6 question about hearsay, what I thought was a hearsay 

7 ipojr. and that is the teg j mrpy ahnut uutain p n>K1«f 

8 cases. 

9 MB- FT 1 .IS; I won't press it, your Honor. 

10 THE COURT: So yoo back off that? 

11 MLEXUL Yes. 

12 MR. WEBS: we have a problem here. 

13 THE COURT: All right. 

14 MR. WEBS: somehow the system with dm videoa 

15 got rerouted, acandxm because their system wouldn't work. 

16 As a result, now our system does not work. I am unable 

17 to use the videos with regard to cross-examination. 

18 We've, of course, spent s lot of time, a lot of money on 

19 this, and now we can’t do it. It's rerouted through 

20 theirs. We didn't know aboat this until yesterday. 

21 Wc could take some time to fix it, but then 

22 you have to switch monitors. 

23 They brought in some system, I guess, that 

24 does not woric with die other monitors. 

25 THE COURT: You may want to ree if we can fix 

l Page 353 

1 U durix^ tte hneb farak. 

2 MR. WEBS: Thank you, your Honor. 

3 ML WARE: Your Honor, there's an issue co min g 

4 up an a series of exhibits that will be hard to do other 

5 th«n st sidebar , 

6 THE COURT: Give me the exhibit numbers. 

7 ml WARE: Yes. I on give yon copies also. 

8 The exhibit numbers are 232, 1164, 284. 

9 (At this paint the jury entered die courtroom 

10 took their ■ « t « fn the box.) 

11 THE COURT: All right We're back. We're 

12 away. 

13 ml WARE: I think it's 709. 

14 THE COURT: Do yon want to identify the 

15 objection you have with regard to those? I have a 

16 notebook here. 

17 ML WARE: Okay. 401, 403 and 408. 

18 THE COURT: All right Let me take a look 

19 at them. 

20 ML WARE: Okay. 

21 ML JANSEN: May I proceed, yonr Honor? 

22 THE COURT: Yes. 

23 BYMJLJAXSEH: 

24 Q. Mr. Osth. before the break, we were rfia-nuin g 

25 Defendant's Exhibit No. 702. 
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1 Do you still lave that in front of you? 

1 q. Consequently, Brwnpr the technology that o— 

2 A. Yes, I da 

2 was evaluating in connection with its licensor 

3 Q. And in the first full paragraph after the - after 

3 agreement with Bccton Diddnaoo was the Lansdorf 

4 the subtitle in the middle of the page, it atys: 

4 bybridomas, as well as a patent application or ]wmt 

5 -Bccton p» Awnr; it— acquired ■ 

5 far chymopapain? 

6 total of seven anti-CD34 hybridama oeL 1 

6 A. Yes. It says it here. I didn't know it was 

7 lines, which consist of the My- 10 line 

7 coincident, but, yes, it says that here. 

8 from Cm Gvm and six other lines 

8 Q. Now, who would have mare — let me ask yoo this: 

9 acquired from Peter Lansdorf in 

9 Do you know Dr. Lake? 

10 Vandotf (phonetic).' 

10 A. Yes, Ida 

11 Doyou *r that? 

11 Q. And who would have more experience in connection 

12 A. Yes. 

12 with evaluating the value of technology, yoondf or Dr. 

13 Q. And that was what you testified to with regard to 

13 Lake? 

14 — tboB HI ttrw 0Q yoUT wtmmittion? 

14 A. Oh, I'd - that's a — a vastly - vastly different 

15 A. Yes. 

15 question. Dr. Lake is a superb sraentist with mneh 

16 THE COURT: May I interrupt far a second? 

16 experience. I'm a businessperson. 

17 Mr. Ware, 1 probably dao't have those 

17 What you are getting are two distinctly 

18 documents here, so maybe I could get diem from you. 

18 different opinions and different approaches on things. 

19 All tight Sony to interrupt Go ahead. 

19 Not contradictory, necessarily, but just different 

20 BY MR. JANSEN: 

20 viewpoints. 

21 Q. Now, do you know what Bccton Dickinson paid Dr. 

21 Q. And would you please turn to the - Page 4 of 

22 Lansdorf for the Lansdorf cell lines? 

22 Defendant's Exhibit No. 702? 

23 a. No, I don't 

23 A. Yea. I'm on Page 4. 

24 Q. Further on in that paragraph, do you see where it 

24 Q. And do you aoe the socdoc that says, overall 

25 tfat Mm« Hopkins had i application 

25 summary? 
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1 related to chymopapain? 

1 A. Yes, Ida 

2 A. No. Help me, please. 

2 Q. And in that section, in the first aratenoe. it mytz 

3 Q- Sure. It's actually in the next sentence. 

3 In my opinion, BD has property 

4 A. Oh, I'm sorry. 1 was looking further down. Yea, I 

4 which would be available for transfer 

5 sec that 

5 to Baxter in the form of basic research 

6 Q. Okay. 

6 data files notebooks, mgnnfi^iHin^ 

7 And consequently, you would agree that 

7 purificatioQ process, SOF/ZQA tests. 

8 amongst the technology that Baxter was shown that was 

8 stability irvuwjnMt antibody 

9 poew«nrf hy Bwfnn nirlrmom twrhnrtlngy fha» nAmtrri 

9 twWJngy Awtm wti^THi nywlnml 

10 not only to the Curt Gvm My-10 odl line, but also the 

10 hybridoma odl lines which would justify 

11 T msdorf cell lines and rh»* rhyrtvypiMTi 

1 1 mntirApatfri Up-£rOCt 

12 application; correct? 

12 payment and would save a minimum of 

13 A. I apologue. Would you please repeat that? I 

13 three to five years Baxter development.* 

14 want to make sure I answer your question directly. 

14 Do you aoe that? 

15 Q. Gory. Let's just — let me just read the sentence 

15 A. Yes. 

16 to you. 

16 Q. And was that - was that - scratch that. 

17 A. Okay. 

17 Was a saving of development effort one of 

18 Q. 'Associated with the Gvin so has 

18 the ttriT>g< tVmt Baxter coosidt ,rt ^ is cormoctiaD with its 

19 licensed the issued Hopkins patent and 

19 detcnmnatiori of a A— it» to license *wr4mol«gy fan pm 

20 the so people also refer to additional 

20 A. There are always a large number of factors in 

21 ars in a more recent Hopldna patent 

21 minmg — acquiring technology. I realty — I've — 

22 application related to the use of 

22 I’m familiar with das particular on 

23 chymopapain.* 

23 particular one, the three- to five-yetr development time, 

24 Do you aee that? 

24 1 have a disagreement with my good friend. Dr. Lake, who 

25 a. Yes. 

25 I know very welL And he and I are good old friends and 
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] we've disagreed oc many good issues, too, tad have a - 

1 is and of itself or not. 

2 have a - have - always have a good discussion oc 

2 Q. And you didn't make any independent assessment 

3 issues. 

3 with regard to this statement? 

4 So we have -it's -it's always a 

4 A. Not on this issue. 

5 

3 Q. And did you ever understand that Dr. Lake was 

6 Q. Now, you've sat at the negotiating table with regard 

6 essentially put in charge of evaluating this technology? 

7 to license negotiations; coned? 

7 I'm sony. 

8 A. Yes. 

8 Do you understand that Dr. Lake was put in 

9 Q. And in connection with the times that you've sat at 

9 of evaluating technology on of Baxter? 

10 the negotiating table, you've considered the value of 

10 A. Dr. Lake wrote this memo, yea. 

11 technology that Baxter has; coned? 

11 Q. And this memo is in the nature of a due diligence 

12 A. I have considered the value of Baxter technology. 

12 mono; correct? 

13 yes. 

13 A. Due diligence of a aart, yea. 

14 Q. And you’ve also considoed the cost of developing 

14 Q. All right. 

13 that technology; coned? 

13 You never told Dr. Lake that you disagreed 

16 A. I absolutely have considered the value of — the 

16 With ^ rnwtaiw^ tn Ait whim* 

17 cost to develop technology. 

17 correct? 

18 Q. And you've also considered whether the technology 

18 A I think it's important to note, and I'm sure you're 

19 that Baxter has is technology that has commercial 

19 aware of the tuning of this. In fact, I think you read 

20 application; coned? 

20 that it was dated May 11th, 1990. And I know you and I 

21 A. The -that is always a consideration, iswhatis 

21 have discussed the fact that I joined the division in June 

22 the cammereial application or value of any technology. 

22 of 1992, long after this memo was written. 

23 whenever yon are discussing it many context. 

23 Q. Now, Dr. Lake is still an employee of Baxter? 

24 Q. You've also considered whether the Baxter technology 

24 A. No, he is not. 

23 is technology that works; coned? 

23 Q. And when did Dr. Lake leave? 
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1 A. Yes. 

1 A. Well, I - three to four years ago. I'm not sure. 

2 Q. And, lastly, you've also considered whether there 

2 I'd say about three yean ago. 

3 are alternative technologies; coned? 

3 Q. Now, near the end of the ova- — of the overall 

4 A. Yes. 

4 summary, the last 

3 Q- Now, further on in the - in the paragraph, it's 

3 "The BP scientists concurred with 

6 somewhat near the middle, there is a sentence that states: 

6 this assessnent and agreed that the 

7 "One agreement issue which I believe 

7 contract should be structured around 

8 is extremely important to the success of 

8 the field of stem odl selection as 

9 our stem odl program is that any 

9 opposed to aari-CD34 antibodies.' 

10 contract with BIT - and you understand it to be 

10 Do you ree dot? 

11 referenoe to Becton Dickinson? 

11 A. Yes, I do. 

12 A. Yes. 

12 Q. Okay. 

13 Q. - 'should provide Basic? with access 

13 And you would agree that that was the 

14 tO all BD Tnnwnrlnrfl fWI Irnf* which 

14 assessment of Dr. Lake at or around May 1990? 

13 would be useful or necessary far the 

13 A. I am sure — I can only say Pa sure if he wrote 

16 development of a stem cell selection 

16 it, that that was his assessment. 

17 system." 

17 Q. You never - you nevff told Dr. Lake that you 

18 Do you aee that? 

18 disagreed with that assessment; correct? 

19 A. Yes. ' 

19 A. Not that statement 

20 Q. Okay. 

20 Q. Now, on the last page, in the second paragraph, it 

21 And you would agree with that Atscssnwit by 

21 sates: 

22 Dr. lake? 

22 "There are several less positive 

23 A. No, not necessarily. I - 1 don't really know the 

23 tedmiod aspects to dip BD development 

24 context in which he's discussing this in detail, ao I 

24 program." 

23 really can't say whether I would agree with that statement 

23 Do you see that? 
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1 A. Yes, I've got it 

1 VOL ELLIS: Also 401, your Honor. 

2 Q. And the first of those less positive aspects was 

2 THE COURT: All right Can you identify for 

3 the Civin - was a reference to the Civin My-10 

3 me in the pretrial order where you put plaintiffs an 

4 antibody? 

4 notice that you would be making arguments with regard 

5 A. Yes. 

5 to My-10 in this context? 

6 Q. And how that - tad how that antibody was produoed? 

6 MX. JANSEN: B's - you r Hooor. it's in the 

7 a. Yes, I see it 

7 nature of what the value of the technology is. 


8 THE COURT: 1 understand that Can you show 


9 me in the pretrial order where you put plaintiffs an 


10 notice that you would be malting arguments about die My-10 


11 in this context? 

12 correct? 

12 MX. JANSEN: B has to do- wdL. 


13 THE COURT: rm not aiking what it‘« relevant 


14 to. I'm asking where you pat plaintiffs oa notice that 


15 you would make arguments about it 


16 MR. WEBS: Yore Honor, we died the 


17 Georgia-Pacific case. 

1 IS that transition will take place. Yes. 

18 THE OOURT: Give me a paragraph, give me a 


19 page in the pretrial order. 


20 MR. WEES: I can give you the page where we 


21 cited the Georgia-Pacific 


22 THE COURT: why don't you move to a new topic? 


23 MR. JANSEN: very wdl, your Honor. 


24 BY MIL JANSEN: 


25 Q. Mr. Osth, let's move to Plaintiffs' — Plaintiffs' 
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1 yon worked would be one of the things that you would look 

1 Exhibit No. 674. That's the license agreement between 

2 to; correct? 

2 Baton Didrinson and Baxter Healthcare. Do you are 

3 A. Not necessarily, but let's understand that the 

3 that? 

4 antibodies that we're talking about here are not the 

4 A. Wait a minute. 674? Yea, I have it 

5 technology. We are not - our license, very specifically, 

5 Q. Okay. 

6 says we can use any antibody, not necessarily limited to 

6 And this was the license agreement that you 

7 the particular antibodies that were being offered by 

7 to OU your frrrmmmttnn'f 

8 m*" 1 Dickinson * 

8 A. Yes, it is. 

9 Q. Okay. 

9 Q. Okay. 

10 a. We’re not restricted to that. 

10 And do you see at the bottom of the first page 

11 Q. We'll go through the license agreement in a short 

11 it talks about a - about definitions? 

12 time, Mr. Osth. 

12 A Yet 

13 Do you see that there's a reference in the 

13 Q. Okay. 

14 middle of the paragraph that‘says: 

14 And the first definition is BD patent rights? 

15 "The My-10 antibody has a stability 

15 A Yes, it is. 

16 problem"? 

16 Q. And there's a reference to those BO patent rights 

17 A. Yes, I see the statement. 

17 being identified in Appendix A. 

18 VOL nils- Objection:' Out of context 

IS Do you are that? 

19 THE OOURT: Do you want to read the balance 

19 A Yes. It refers to Appendix A, yea. 

20 of the sentence? Is that what you'd prefer? 

20 Q. And if you take a look, Mr. Osth, at the document 

21 MX. JAKSEN: sure, your Honor. The sentence 

21 it's new — near the back. 

22 actually sayc 

22 A Mmrhmm. 

23 "The My-10 antibody is plagued 

23 Q. It's a document jbo is- 

24 by a stability problem which is 

24 A 03158? 

25 pooriy understood * 

25 Q. Yea 
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1 A. Yes. 

1 question? 

2 Q. Now, die BO patent rights war part of the 

2 MR. JANSEN: Sure. 

3 agreement between Johns - between Becton and Baxter, 

3 THE WITNESS: At tbe top of this Page JBBlSt, 

4 correct? 

4 because with a Fax — it says a subaet of — 

S A. Restate that, please. 

5 BY MR. JANSEN: 

€ Q. The BD patent rights were part of the agreement 

6 Q. Human progenitor cells. 

7 between Becton and Baxter, correct? 

7 A Thank you. I couldn't read tbe word. 

8 A. The BO patent rights? Yes. 

8 Q. That ra, as far as you understood, a BD patent; 

9 Q. Right 

9 right? 

10 And those BO patent rights were aet forth 

10 A As far as I know. Yea. As far as I know, it is. 

11 in Appendix A, and they are stated to be an Application 

11 Q. Okay. 

12 Serial No. 517101, do you see that dated 5/1/90? 

12 *T7n« « lim-rf- agree iwirtr ■rtiirti B«n»r 

13 A I see the aerial number, yes. 

13 is operating? 

14 Q. The title, that was a subset of progenitor cells. 

14 a I understand. I understand that very wdl. Pm 

15 Do you see that? 

15 just trying to *— we're referring to certain apodfic 

16 A. Yes. 

16 aentences I'm trying to makrsare I answer it exactly 

17 THE COURT: Let me go back to my earlier 

17 right. 

18 wwnmenta To the extent you can also find something in 

18 Q. And this is a patent application that Baxter 

19 Mr. KDey'i report that speaks to the same topic, you 

19 acquired rights to from Becton Dirirtnwn; correct? 

20 can rely on it to go back and speak to thesobject 

20 A Yes. 

21 matter. 

21 Q. And it's your undemanding that this patent 

22 MR. WEISS: Bis in there. 

22 application was also followed - filed in Europe; 

23 THECOURT: Do you want to rite a page and 

23 correct? 

24 a paragraph, I'd appreciate it 

24 a I believe it was. You're kind of on tbe edge of 

25 MR. WEISS: sore. We also, at Page 6 of the 

25 my knowledge. Tm not sure. 
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1 pretrial order, tbe first paragraph. 

1 Q. Okay- 

2 THE COURT: Let me — I'm in Volume 1, Tab— 

2 And you would agree that Baxter baa a 

3 MR. WEISS: rm sorry. I’m looking at tbe 

3 world - has worldwide rights to that patent 

4 document • 

4 application? 

5 THE COURT: This is a document called tbe 

5 A Yet. 

6 pretrial order by which parties put tbe other party on 

6 Q. Now, Baxter doesn't have any worldwide rights to 

7 notice oa what they intend to argue and prove at trial 

7 any Gvin patents at issue — 

8 and we're working with this document so each side is 

8 MR. ELLIS: Objection. 401, your Honor. 

9 treated fairly in terms of notice as to what goes an in 

9 THECOURT: Overruled. 

10 terms of the trial. 

10 THE WITNESS: rmaony? Would you restate 

11 What page are you referring to? 

11 tbe question? 

12 MR. WEISS: rage 6, which incaporatei the 

12 BY MR. JANSEN: 

13 expert reports. , 

13 Q. Sure. Baxim (fees not have worldwide rights to 

14 THE COURT: rage 6 of what? 

14 any Gvin — 

15 MR. WEBS: rage 6 of the pretrial order. 

15 THECOURT: Just a seoood. Mr. Weiss has a 

16 THE COURT: Of the report itself? 

16 rite for me. 

17 In Mr. Kiley's report, what page are you 

17 MR. webs: Yes, your Honor. PageS of Mr. 

18 looking at? 

18 Kiley's supplemental rebuttal expert report of Thomas 

19 MR. WEBS: I have to pull that, your Honor. 

19 KQey. 

20 THE COURT: All right. Sorry to interrupt. 

20 THECOURT. Paragraph 27 

21 You can go bade to where you were, and if you can cite 

21 MR. WEBS: Paragraph 4. 

22 me a page and a paragraph far Kiley, well reopen tbe 

22 THECOURT 47 All right. 

23 issue. 

23 MR. WEBS: And Paragraph 2. 

24 MR. JANSEN: Thank you, your Honor. 

24 THE COURT: All right. I'll read them. 

25 THE witness.- Mr. Jansen, may I ask you a 

25 You can go ahead. 
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1 MR. JANSEN: Thank you, your Honor. 

1 Q. And there's also a - 


2 BY MR. JANSEN: 

2 a And — yes. And U.S. application, et cetera. 


3 Q. Mr. Osth- 

3 Q. There'* also another patorK application there that 


4 a. Yes 

4 is entitled, quote, release of cefls from affinity 


3 Q. - Baxter does not have any worldwide rights to 

5 matrices? 


6 any Civin patents at issue in this proceeding, because 

6 A Yes. 


7 those patents have not been filed around tbe world; 

? Q. That's the chymopapain patent application, to 


8 correct? 

t your understanding? 


9 A. I apologize. It's been a while since I've been 

9 A Yes. I can assume it is: 


10 involved in details of this. We do not have rights 

10 Q. Under this Baxter BP agreement, Baxter Healthcare 


11 outside of the U.S. 

11 acquired rights to not only the Qvm patents, which are 


12 It's sty undestanding we do not The 

12 at issue in this proceeding, btk also another Qvm 


13 particular cause - it has been a while. 

13 patent application as wdl as a BD patent application; 


14 Q. And so, consequently, under this Bectoc Dickinson 

14 correct? 


15 patent application, Baxter acquired rights outside of 

15 A Yet They woe — they were included to make — to 


16 the United Stater, correct? 

16 make the negotiations simpler. We included a couple of 


17 A. Say that again. 

17 other technologies 


18 Q. Sure. Consequently, under this Becton Dickinson 

18 


19 patent application that's referred to in the Becton — 

19 


20 Becton Dickinson Baxter license agreement. Becton 

20 


21 Dickinson gave Baxter rights aronad the worid to a Becton 

21 


22 Dickinson p«imt ppplimriiw; correct? 

22 


23 A. I, again, I wot to make sure that it's understood. 

23 


24 I can't -it’s been a while since I've gone into the 

24 


25 details, as I'm not absolutely sure of tbe global rights 

25 
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1 on these. And I don't want to quote anything unles* I'm 

1 


2 sureofit 

2 Q- Okay. And - 


3 Q. Now, the acquisition by Baxter of the BD patent 

3 A And aome that we don't tae any mare. 


4 rights that w fTnpnrrunf tn 

4 Q. When yon say yon don't use any more, what is that. 


5 correct? 

5 sir? 


6 A Yes. 

6 A Our product no longer uses chymopapain. 


7 Q. Now, further on in the Becton Dickinson Baxter 

7 Q. Do yon me further down it says; Technology 


8 «grri' nirnf j| a reform n» to John S Hopkins 

8 Paragraph 1.4"? 


9 University patent rights. 

9 A Yes. 


10 Do yon see that, sir? 

10 Q. Amongst the technology was the hybridooas My- 107 


11 A Could you give me the page number, please? 

11 A Yes. 


12 Q. Sure. It's the second page. Paragraph 1.2. 

12 Q. Also a aeries of other bybridomas that were 


13 A Paragraph 12? 

13 acquired from tbe Teny Fox Laboratories? 


14 Q. Sure. 

14 A Yes. It has them listed here. 


15 A Yes, I have that. 

15 


16 Q. And tbe BO -rm sorry. The Johns Hopkins patent 

16 


17 rights include patent rights to the patent - the patent. 

17 


18 *680 patent, and also other patent applications; 

18 


19 correct? 

19 


20 A Let's ax. It talks about the '680 patent Yes. 

20 


21 Again, 1 would have to read through this. 1 apologize to 

21 


22 die jury. 

22 


23 There's lots of detail wording here and I wot 

23 


24 to make sure I get the exactly right answer. 

24 


25 So, yes, I ax die '689 patent 

25 
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] THE WITNESS; Okay. I'm sorry, Mr. Jana m, 

2 You bad mentioned that there were two pagrr in Appendix B 

3 and that's the third page. ao Oat mi the confusion. 

4 Yet, I aee the antibodies now. 

5 BY MJL JANSEN: 

6 Q. Anrf ttvw antibodies « f hr exampk, 

7 C D33 .CD3t.CD- 

8 A. I’m trying to remember exactly what tfae antibodies 

9 were. There woe a number of different one*. And at 

10 this point it has been a while. I couldn't quote 

11 exactly which of there was which antibody. 

12 Q- So you indicated, Mr. Oath, in yoor (Greet 


1 Q. And then there's a - there are two pages of 

2 Appendix B and then a third page. 

3 A. At the end. Okay. I've got Appendix B. Yea. 

4 Okay. I've got Appendix B. What did you want to 1 

5 about that? And that's three pages? Four pages? 

6 Q. Well, it's actually two pages. And then the next 

7 page, it should say Appendix C on the top. 

8 A. Yes. 

9 Q. There's a aeries of mooodo n al a ntib odies listed 

10 there? 

11 A. Well, let's see. In Appendix B? 

12 Q. Yes. 

13 (Pause.) 

14 THE WITNESS: NO. No, I don't see an 

15 Appendix B. Where am I — where am I missing? 

16 MX. JANSEN: if I may help die witness, 

17 yourHooor? 

18 THE COURT: All right. 

19 MX. JANSEN: Thank you, your Honor. 

20 THE WITNESS: Oh. 

21 MX. WEISS: Your Honor, one other dtadon 

22 would be Page 20, Paragraph 33. 

23 THECOUXT: All right 

24 the witness: ra tony. 

25 (Pause.) 


14 11-p e r vxat royalty, which was prorated down to about 

15 5 percent, baaed upon an allocation of some nature? 

16 A. 5-1/2. 

17 Q. For that 5-1/2-paooit royalty Baxter was paying 

18 Dirlfnwm thmt yn fnr »11 <!»• rij jtitt rmA-r tty 

19 Baxter/to agreement; correct? 

20 a. The royalty is for all the rights? 

21 Q. Right. 

22 A The agreement was centered upon Curt Gvm's 

23 technology. 

24 Q. Well, we just went through, Mr. Osth, that we've 

25 not only had a - a Curt Qvm patent application - 
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1 A Yea. 

2 Q. - that was involved m this case, but also 

3 another Curt Gvm patent application and a BD patent 

4 application; correct? 

5 A Yes. 

6 Q. And there was also a aoics of s econ dary . 

7 hyfaridamas; correct? 

8 A Yes. 

9 Q- And thoae hybridamas went to other markers other 

10 than CD34; correct? 

11 A Yea. j 

12 Q. So that was all part of the — of the a gre em e nt 


14 A It's impo rt ant to un der s tan d any time an agreement 

15 is put together that yoa quite often have a major reason. 

16 But for simplicity — I putting a greemen ts 

17 is not easy to negotiate, not cheap, with all the legal 
IS fees, ct cetera. 

19 So it's not unusu s * to mh hems into 

20 any particular a greement, jat basically to make it easier 

21 to da 

22 Q. Okay. 

23 But, to your kno w ledge, there was never any 

24 tp p qr+j "” of the rights that ru rtnw Dickinson gave to 

25 Baxter based upoo the Cvin patent application from the 
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1 BD patent application from the technology; correct? 

1 should be paid as an up-froct payment correct? 

2 A. Do you mean a relative valuation? 

2 A Right 

3 Q. Right. 

3 Q. And the reason why thee wasn’t any financial 

4 A. I know of no relative valuation. 

4 analysis done is that time ia really no effective way to 

5 Q. Okay. 

5 « realistic <« anmedung *" an **4y 

€ A. No quantitative relative valuation. 

6 development stage; correct? 

7 Q. And for aU that technology - wdl, let me just_ 

7 A That's correct 

8 Do you see also, Mr. Osth, that there is 

8 Q. Do you have exhibit - Defendant's Exhibit No. 330? 

9 an Appendix B, which I think you referred to? 

9 A Let me tee. 330? 

10 A. Sony, Mr. Jansen. 

10 Q. Yes. 

11 Q. Sure. 

11 A Yes, I da 

12 A This is where the Fax is doing us in again. 

12 Q. And do you woognae this as the Becton Diddnaon 

13 Q. Is- 

13 European patent application under winch Baxter had 

14 A Is that the next one, with the logic diagram on 

14 rights? 

15 it? 

15 A I - boy, I'd have to look through this. It is 

16 Q. No. Appendix B, two pages. 

cgtrinJy i Fiipy 1 * — « ^pijqtiop to 

17 A Sorry. Yes. Appendix B. 

17 European Pateot Office. It is a European application. 

IS Q. Yes. 

18 Q. Do you see the priority? It ays US. No. 517101. 

19 In there, it's an identification of a aeries 

19 A Na 

20 of property transferred from Becton Dickinson to Baxter? 

20 Q. Sure. 

21 A Yes. 

21 A Yes. I see it now. 

22 Q. R bad to do with bybridoma cell lines, 

22 Q. And your recollection is that that is the patent 

23 manufactaring procedures, quality control procedures; 

23 application that Becton Diddnaon gave Baxter wuridwidc 

24 correct? 

24 rights to? 

25 A Yes. 

25 A I think dot's the same number. I'm not — when it 
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1 Q. And that was all part of this agreement between 

1 oomes to the detailed numbers, Mr. Jansen, it's a little 

2 Dickinson Baxter? 

2 bit of a stretch for me. Bear with mean that 

3 A Yes. 

3 Q. Now, please refer, Mr. Oath, to Paragraph 4.5 of 

4 Q. So, in summary, far the Johns Hnplrrn* 

4 the w»"n* 

5 application which eventually, became Dr. Gvin's patent. 

5 A Okay. 

6 for the other Johns Hopkins chymopapain patent 

6 MX. ELLIS: Objection, your Honor. 602, 

7 application, for the BD patent application, for the 

7 foundation. 

8 technology, for die secondary hybridomas, all of that was 

8 THECOUXT: Overruled. 

9 all part and parcel of the Becton Diddnson/Baxter 

9 (Pause.) 

10 agreement; correct? 

10 THE WITNESS: Paragraph 4.57 I don't have 


1 1 TTumfrirtg lit* thif mt alt m frrrnr 

12 Q. And for that entire amount of information, it 

12 BY MJL JANSEN: 

13 was — Barter paid Becton Dickinson S1J25 million; 

13 Q. This is Plaintiffs' Exhibit Na 674. It’s Paragraph 

14 correct? 

14 4.5. 

15 A That was the initial payment, yes. Tint was the 

15 A Okay. I'm sorry. I was still on 330. Did yon ay 

16 first payment. ? 

16 674? 

17 Q. And for all of that technology and all that 

17 Q. I apologize, Mr. Osth. 

18 information and manufacturing information. Baxter had 

18 A Okay. Thank you. Pieue, I’m kind of slow today, so 

19 agreed to pay Becton Dickmsoo an 11-peroeat royalty; 

19 bear with me. 

20 correct? 

20 Okay. I am now with 674. 

21 A 11 percent with the -baaed on 50 percent or a 

21 Q. And do you see there that Baxter was required. 

22 5-1/2-pcrcent royalty an CD3A 

22 under Paragraph 4.5, to sake an aomal report to Becton? 

23 Q. Now, it's true, isn't it, that there was not any 

23 A Paragraph 457 

24 financial analysis done by Baxter at the time that it 

24 Q. Right 

25 aoqoired the rights from BO to determine what amount 

25 A It sayx, Baxter shall make an annual report to 
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1 Bectoa. Yes. 

2 Q. And has Baxter made those annual r eports to Beano? 

3 a No, I don't think we have. We're bad boys. We - 

4 I don't think we've made all of those. 

5 Q. Would you please briefly, Mr. Osth, look at 

6 Paragraph 52. 

7 A. 521 Yes. 

8 Q. And do you see, it discusses that if Baxter obtains 

9 FDA approval, it shall make a payment of $750,000 to 

10 Bectoo Dickinson? 

11 A. Yes. That's what it says. 

12 Q. And Baxter hasn't made that payment yet, correct, 

13 because it hasn't received FDA approval yet; correct? 

14 A. That's correct. 

15 Q. And — 

16 A Wc will be very shortly. ' 

17 Q. Okay. 

18 And that payment is fully creditable, correct? 

19 Against future royalties? 

20 A. Yes. Well, and there's some rarios. 

21 Q. Would you please take a look at P ar agr ap h 5.6 of 

22 the agreement? 

23 A. Once again, you show you can move faster than I can. 

24 Q. It's about two pages later, Mr. Osth. 


2 A. Every provision is i mpo rt a nt in any 

3 Q. You indicated that at a point in time there is a 

4 rale rimp in the BcCtOP e gjg nea t ? 

5 A. Yea. 

6 Q. And that rate drop occurs st about the five-year 

7 mark? 

8 A. Yes. And it (Vperwfc upon r -f mrnwT-iiili'T a finri mnA 

9 parriculariy the geography, « cetera. There's — 

10 it's — kind of like everyt hing, we certainly have ways 

11 rf making mrm e complicated rh«w ttiiy tn br 

12 But it depends upon the g eo grap h y . But at the fiv e y ea r 

14 regulatory approval, there's a step-down. 

15 Q. And you indicated the laoflex 50 product was sold 

16 when, sir? 

17 A It started in 1993. 

18 Q. And- 

19 A Yes. 1993. 

20 Q. And so with regard to the Isolex 50 product, the 

21 rate steps down in about 19 — 

22 A What Mr. Jansen are referring to arc Isolex 50. 

23 The 50 mL sis is for res e a rc h products. The royalty 

24 that Mr. Jansen has just been referring to now is an 
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1 Q. It begins an ftge- it begins on Page 10, yes. 

1 The royalty base is different Wc arc not basing — 

2 A Yes. What's - the left hand - the very left-hand 

2 we're basing the royalties or the — the 8 percent or — 

3 column is blanked out, so I can't teQ exactly where 5.6 

3 or 1 6 percent - 1 apologize for all this math, but 

4 starts. 

4 that's the way it works out — is a human-baaed product 

5 Q. Olay. 

5 Our tcr>l#T product is for Hv* Immm marVyf 

6 A If you an give me the fust few words_ 

6 Q. And so consequently with regard to the Isolex 50 

7 Q. Sure. At the top, it says Cells price of each 

7 product the rate drop at the end of five yctrs does not 

8 licensed product. 

8 apply; is that your testimony? 

9 A Got it Yes. 

9 A It's the research market Mr. Jansen. I'm not 

10 Q. Near the bottom, there's a sentence — the second 

10 absolutely sure of die royalties on research market 

1 1 mtmnr up firm thr tvVtram 

11 There are different provisions for that 

12 A Okay. 

12 Q. Now, you indicated that die Isolex 300 product 

13 Q. It states: 

13 was fust sold in about February of 1993? 

14 ”In the event that Baxter 

14 A No. I'm sorry. The Isolex 300 product was fint 

15 i<^nu anjimi-c to Bcctoo that the Paragraph 

15 sold in Europe in January or February of 1995. 

16 5.5 provision for the minimum royalty 

16 Q. And so the five year period of time for that 

17 base of 50 percent or $1,500 per kit or 

17 product has commenced to run; correct? 

18 system has become commercially 

18 A That's — for that geography. 

19 unreasonable, Bccton and Baxter shall 

19 MX. JANSEN: Your Honor, there are - your 

20 rrgntiale m good faith to agree to a 

20 Honor, there are a aeries of documents that Mr. Ware 

21 enn inv j uafly-reasonablc minimum royalty 

21 raised prior to the end of the break that I would pin to 

22 base.” 

22 go into, but I won't at this paint I think I will have 

23 Doyoumetha t? 

23 st k-*** additional questions of Mr. Osth. 

24 a Yes. 

24 THE COUKT: 7hat is, you'll skip by them and 

25 Q. And that was a material provision b this 

25 we’ll talk shout it during the break? 
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1 MA JANSEN: Thank you, your Honor. 

1 Q. And under that Subparagraph (2), do you see that? 

2 THE COURT: All right. 

2 A Yes. 

3 BY MR. JANSEN: 

3 Q. The first sentence says: 

4 Q. Now, there came a time, did there not, or, when 

4 *Bartcr will agree to make available 

3 Baxter approached Bectoo Dickinson with regard to 

5 a single sample of the OS4-produang 

6 sub-iioensing rights? And, you twtifyrf with 

6 hybridous to each * 

7 to sub-licenses in your exashoadou; 

7 Do you see that? 

8 correct? 

8 A Yea. 

9 A Yes, I did. 

9 Q. And the last sentence says: 

10 Q. And would you please take a look at Defendant's 

10 Thereafter, Baxter will not be 

11 Exhibit No. 1159? 

11 obligated to provide any additional 

12 A. 1159? 

12 samples and the aub-iioenaee will have 

13 Q. Yes, sir. 

13 do recourse against Baxter for providing 

14 A Okay. 

14 the sample.* 

15 Q. And that's a letter dated November 27th, 1991? 

15 Do you oe that? 

16 A Yes, it is. 

16 A Yes. 

17 Q. And it's signed by a Michael C Schiffer 

17 Q. Okay. 

18 (phonetic)? 

18 And that was what Baxter was telling Bectoo 

19 A Yes. 

19 Didrinsoa they were g"»"g to offer to the f»K-lir«*T,ar«-c*7 

20 Q. And Mr. Schiffer is the Associate General Counsel 

20 A One more time, Mr. Jansen. 

21 far the Immunotherapy Division? 

21 Q. Sure. 

22 A He - Mike Schiffer's role at the time of this - 

22 A I'd have - I’d really have to read this letter. 

23 W» n'gnM it m tfiit ieftrr w (Wwl 

23 It has been -my feeble old mind cant remember all of 

24 Counsel. I'm not sure what the difference between 

24 these things 1 cant remember specifically. 

25 A««nrintp (V-n«-T»l P/«n«fJ «ni< Arprtmt fiwirnl r«in«fl 

25 Q. The last sentence of that stater 
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1 is. But he reports into our Corporate Legal staff, but 

1 "Baxter will not provide any other 

2 was spr rating much of his time with the Immunotherapy 

2 technical Imow-how concerning uae of 

3 Division at that time, 

3 CX34 nor provide access to other 

4 Q. Olay. 

4 hyfatidomas/antihoefira which may be 

5 And do you lmAi-ourvi Defendant's Fahibif 

5 necessary to devdop a bone marrow 

6 No. 1159 to be a letter in which Mr. SdnfTer was 

6 purging process." 

7 advising Mr. TT»11i-n>wlf rtmt RutTit was waiciATTng 

7 Do you see that? 

8 granting same sub-lioenses? 

8 A No. 

9 A Again, you, again, proof beyond any shadow of a 

9 Q. It's the very last sentence on tbe first page. 

10 doubt that you can read faster than I can. 

10 A Very last aemenoe oo the first page. It starts 

11 I’m not - I have seen this letter. Boy, 

11 with "Baxter*? 

12 it’s been a long time. I'd have to read through it and 

12 Q. Baxter will not provide my other technical 

13 make sure that that is what it was doing. 

13 know-how. 

14 Is that what you'd like me to do, is to read 

14 A Sure. Could you read it again? 

15 the letter? 

15 Q. It ays: 

16 Q. Well, we don't want to spend a lot of time with Mr. 

16 "Baxter will not provide any other 

17 Osth, but let me just refer you to the last sentence of 

17 technical Imow-how tx' wt,prn mg use of 

18 the first paragraph. 

18 CZS4, nor provide access to other 

19 A Okay. Thank you *• 

19 hyfaririnmas/sntibodiq which may be 

20 Q. And it says: 

20 ncrr.tsary to devdop i bone xoiuow 

21 The following generally outlines 

21 purging process." 

22 Baxter's proposed sub-license arrangement 

22 A Yes. That's what it says. 

23 for the CBM-plns technology.* 

23 Q. And that was also what Baxter was going to — was 

24 Do you see that? 

24 telling Dickinson it was going to do in ooaoectioo 

25 A Yes. 

25 with sub-licensing the rights that Baxter bad acquired 
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1 from Bectoo Dickinson? 

1 Q. Right 

2 a. And, cone again, I will repeat my statement: Hat 

2 A Yes. 

3 I can't absolutely confirm or deny. I don't know what - 

3 Q. Okay. And this is the leQer from Baxter? 

4 without looking over this fetter. This is - this is 

4 MR. WARE: Your Honor, this is. is fact, one 

S now, what, six years ago, almost six years ago this 

5 of the documents that we ware discussing 

6 letter was written and it actually again preoeded my time 

6 MR. JANSEN: I don't think so. 

7 at Immunotherapy. 

7 MR. WARE m sorry. I'm sorry. 

8 ' I've got to go back to the far reaches. I 

8 THE COURT: 1144. 

9 know I've seen this letter before, but I'd have to go 

9 MS. JANSEN: j think it's different 

10 back and make sure I had die exact purpose of the letter. 

10 MR. WARE we were mistaken. 

11 Mr. Jansen. So I'm not going to be able to answer 

11 MR. JANSEN: It's 232, 1 think. 

12 your - your question definitively. 

12 BY MR. JANSEN: 

13 Q. Okay. 

13 Q. And this is the Baxter letter to Systemics with 

14 Let's refer briefly, Mr. Osth, to the second 

14 regard to initiating licensing disexasions? 

15 page of die document. 

15 A It appears — that's what it appears to be. 

16 A. Mm-harm 

16 Q. And you indicated that there were discussions • 

17 Q. The lest paragraph. It says: 

17 between Baxter and Systemics; correct? 

18 "Baxter intends to initiate 

18 A There were discussions with Baxter and Systemics 

19 discussions with Applied Immune Sciences 

19 far a long period of time, yes. And continue to be. 

20 and CellPro after receiving Bectoo 

20 Q. Now, do you see near tbs bottom of the page, it 

21 Dickinson's approval for granting 

21 says - actually, the last paragraph, Mr. Osth? 

22 sub-licenses.” 

22 A Yes. 

23 Do you toe that? 

23 Q. It says: 

24 A. Yes, I do. 

24 "Baxter haa atari liri-nawri mnW 

25 Q. And yon understood that Baxter was going to 

25 technology direct to a subaet of dXM-plus 
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1 approach both Ats and CdlPro with regard to licensing? 

1 population having the fino type 

2 MR. Fills- 602, your Honor. Objection. 

2 CQM-pius/czss-rmnns.* 

3 THE COURT: can you read the question 

3 Do you aoe that, sir? 

4 back again? 

4 A Yes, I da 

5 (The Court Reporter then read back the 

5 Q. And you testified with regard to that in your 

6 pmvfi-ng question.) 

6 direct examination; correct? 

7 THE COURT: HI allow the question and 

7 A I - 1 think I said tbat we were licensed, je*. 

8 answer. • 

8 Q. Okay. 

9 THE WITNESS: And then would you please repeal 

9 Weil, you also indicated that Systemics was 

10 the question? 

10 go - was looking towards a field which waa a smaller 

11 MR. JANSEN: Sure, Mr. Osth. 

1 1 population within the CUM population; correct? 

12 BY MR. JANSEN: 

12 A Yes, but not specifically tbe am-plus/38-oegative. 

13 Q. You understood that Baxter was going to approach 

13 It's a - it's a scientific subtlety. 

14 both CdlPro and A1S for licensing; correct? 

14 Q. Now, tbat paragraph further goes on to say: 

15 A. I can only state what's in here. And that's 

15 "A application claiming 

16 exactly what it says hoe. Intends to initiate 

16 this cell population is pending.* 

17 discussions. 

17 Do you see tbat? 

18 Q. And, indeed, I believe you indicated m your direct 

18 A Yes. 

19 wwimtinB that Birtw in fact, mitiam 

19 Q. And it says: 

20 negtxiatioos with Systemics; correct? 

20 "This patent application includes 

21 A. Yes, we <fid 

21 support far tbe CDM-plus lineage. 

22 Q. And would you please take a look at what we've 

22 negative population, recited in your 

23 marked far identification as Defendant's Exhibit No. 

23 recently-issued U.S. patent. Bectoo 

24 1148? 

24 Dickinson and Company, tbe owner of 

25 A 11487 Has is a letter dated 13 January 1992. 

25 this p»*«*"* application, has filed a 
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1 request with the Patent Office to 

1 and I'm pleased to say that our relationship with 

2 declare an interference between certain 

2 Systemics is a very dose and a very good one, where we 

3 claims of your patent and its patent 

3 exchange a number of pieces of informadoo I think are 

4 application. We would be interested m 

4 very valuable for both of us. 

5 thi« matter with yrnr 

5 BY MX. JANSEN: 

6 company.* 

6 Q. Okay. But all there ■»»««« »n 

7 Do you see that? 

7 other things, Mr. Osth, there were all part and pared of 

8 A. Yes. 

8 inyviifi/w between Systemics with 

9 MX. ELLIS: Objection. 401, your Honor. 

9 to the Systemics eventually 

10 THE COURT: Can you read that back7 

10 A I - well, what I'm having a little bit of trouble 

11 (The Court Reporter then read back the last 

11 with, Mr. Jaaaea, is, when - it's bred to say when one 

12 question.) 

12 Ai«tn«onii dfts mrsA «tWW «wl tfaat's wfaat 

13 THE COURT: And can you identify far me in 

13 I was trying to portray. There are a wide range of 

14 the pretrial order or in the report what that testimony 

14 subjects. I can't answer that question yes or no. 

15 would be relevant to? 

15 (Pause.) 

16 MX. JANSEN: Yes. This has to do with Mr. 

16 MR. JANSEN: There are, again, your Honor, 

17 Osth ti-efifjyrl regarding the Systemics license and thong 

17 a series of additional documents I would go through at 

18 negotiations. And I would submit, your Honor, this 

18 this point in time. 

19 deads with the question of what Baxter said to Systemics 

19 THE CCXJRT: You'll wait until after tbe 

20 hi mrnrr+inrt ijth riiw my*i«rinnc nH why — 

20 break7 

21 THE COUXT: rll allow it I’ll allow iL 

21 MX. JANSEN: Yes. 

22 THE WITNESS: Okay. I aoc this paragraph. 

22 THE COURT: All right. 

23 BY MX. JANSEN: 

23 BY MR. JANSEN: 

24 Q. And SO - 

24 Q. Now, briefly, Mr. Osth, you testified with tegsrd 

25 A. Is there a further question? 

25 to the Systemics agrermmr, correct? 
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1 Q. Yes. Yon understand what a patent interference 

1 A Did I testify about dm Systemics agreement? 

2 is; correct? 

2 Q. Risbt. That was part of your direct examination; 

3 A. Yes. 

3 correct? 

4 Q. Okay. 

4 A Oh, yes. It abaolutdy was. 

5 And Bcctoo Dickinson had filed a patent 

5 Q. And that document was marked at Plaintiffs' 

6 interference between a TLirtpn Dicidnsoc 

6 Exhibit No. 420. Unfortunately, it's both Phrindffs' 

7 application and a Systemics patent application or 

7 Exhibit No. 420 and Defendant's Exhibit No. 836. So 

8 patent; correct? 

8 would you please refer to the tab that says 836? 

9 A. Yes. That's what it says. 

9 A Okay. 

10 Q. And so part of the offer letter to Systemics, 

10 MR. ELLS: Might I make a suggestion, your 

11 which eventually resulted in the Baxter Systemics 

11 Honor? I think it may be confusing for the jury if there 

12 sub-license agreement, was a consideration of what to 

12 are referenoa to different exhibit numbers that rdate 

13 do about this Bcctoo Didrinson/Baxtcr interference; 

13 to the sa m< * exhibit number, — a mw exhibit 

14 correct? I'm sorry. Becton Dickmsoo/Systcmics 

14 And wb* I snggest is that whichever ttae first 

15 interference; correct? 

15 is referred to, that far consistency, we continue to refer 

16 MX. HUS: Objection. 602 and unclear. 

16 to that. 

17 THE COURT: Overruled. You can cover that 

17 MX. JANSEN: rll refer to it as Plaintiffs' 

18 in redirect. 

18 Exhibit No. 420, your Honor. 

19 THE WITNESS; The — the discussions with 

19 THE COUXT: You can do - 1 would think 


20 Systemic*, which have nngr»mg mw before tfaia 20 either ooc They look lfl» a pretty s mar t bunch to 

21 letter of January of 1992 have c o ve re d a wide range of 21 me. Smarter than me, anyway. 

22 subjects. 22 MIL JANSEN: rll try, your Honor. 

23 The specific negotiations which I think Mr. 23 BY MJL JANSEN: 

124 Jansen is discussing were aimed at the CD34 Hrw.— 24 q. With re gard to Plaintiffs' Exhibit No. 420 , yea 


25 But there have beta a wide range of issues of all aorts 25 testified concerning that d ocumen t in your direct 
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j examination, sir? 

1 Q. And with regard to your direct testimony, you 

2 A. Has is the agreement with Systoaics? 

2 indicated. 1 believe, that that was s prorated amount, 

3 Q. Right. 

3 essentially at 50 percent. In otho’ wards, there was a 

4 a. Yea, I did. 

4 1 6-percent royalty, but it would only be applied to 

3 Q. As a matter of fact, if yon take a look at the last 

5 roughly half the products. So the effective royalty was 

6 page of that document, there appears a signature of a 

6 8 percent? 

7 John OGh. 

7 A That's the most direct way of analyzing it, yes. 

8 Do you see that? 

8 Q. And that 8 percent was to be applied to the net 

9 A. Hey, there it is, right that, Yes, sir. That's 

9 sales price; correct? 

10 right. 

10 A Yes. Of the product. 

11 Q. Okay. 

11 Q. Okay. 

12 And as iar as you're ooncaned. again, all 

12 Let's take a look * the last aentmoe of 

13 the provisions in this agreement were material to the 

13 Paragraph 5.4. It says; 

14 agreement? 

14 "For die purposes of calculating 

15 A. Yes. 

15. such net safes price punoant to this 

16 Q. Let's take a look — 

16 article, the actual purchaae price of 

17 A Same more, same less. 

17 any products purchased from Baxter 

18 Q. Okay. 

18 under Article 52 shall be excluded 

19 Let's take a look at Paragraph 5.4. 

19 from the net sales price of the 

20 A. 5.4. 

20 tvimhimrtinn lrit nr myjog 

21 Q. Do you see that, sir? 

21 prior to performing the above 

22 A. Yes, I do. On Page 6? 

22 calculation.” 

23 Q. Yes. 

23 Do you see dot? 

24 a. Okay. 

24 A Yes, I do. 

25 Q. Now, you recognise Paragraph 5.4 as the paragraph 

25 Q. And so that was so inducement for Systemics to buy 
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1 which establishes what rate Systemics will pay Baxter far 

1 product from Baxter Badthea ore that product in its - 

2 the sub-license; conect? 

2 in its product, so dot die effective royalty rate 

3 A. Well, right now I just recognize that it's 

3 would become less than 8 percent; conect? 

4 Paragraph 5.4. 

4 a Yes. I'm — I'm trying to remember die — wbat we 

5 Q. Could you take a minute and read it? 

5 were trying to get at here. I'm sure that it was 

6 A. Yes. I would like to. 

6 PwnrtMtig a] fig tfiff Ijftft 

7 (Pause while the witness reviewed the 

7 Q. This was an mrtunrmmt to have Systemics buy 

8 document ) 

8 products from Baxter that Systemics would then put in 

9 THE WITNESS: Okay. Sorry. I'm also a slow 

9 its lrit; correct? 

10 reader. 

10 A I think so. 

11 BY MR. JANSEN: 

11 Q. Let's take a look at the AlS agreement, which I 

12 Q. Objection, Mr. Osth. 

12 believe you testified also — to also oo your direct 

13 Let's take a look for a second at die term 

13 

14 net sales price. 

14 A Yea. 

15 Do you see that? 

15 Q. And that was Plaintiffs' Exhibit No. 421. 

16 A. Yes. About five sentences, six rentenoes down? 

16 Do you a* that, sir? 

17 Six lines down? 

17 A 4217 

18 Q. Okay. 

18 Q. Yea. 

19 And Baxter - Systemics is going to pay Barter 

19 A I don't have a 421. 

20 a royalty based upon the net sales price of Systemics 

20 Q. I'm sorry. 

21 product or Krvicc; conect? 

21 A It's the other system. 

22 a Of Systemics — this is of its product. Yes. 

22 Q. Again, it's at 837 in oar book. 

23 Q. You'll agree with that? 

23 A Okay. 

24 a With — that — I'll agree with the statement of its 

24 Q. But we'll me the resignation Plaintiffs' 421. 

25 product, not necessarily its service. 

25 A I get my work out today just moving the* tiring* 
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1 

1 A. That's exactly right 

2 Q. Mr. Jansen asked you a question about the Systemics 

2 MX. ELLS: 1199, plcaae. 

3 agreement, aad specifically Paragraph 5.4 which provides 

3 BY MR. ELUS: 

4 that effective royalty rate, which I think you said. 

4 Q. Do you still have Defendant's Exhibit No. 1159 

S wads out to 8 percent? 

5 there? 

6 A Yes. 

6 A. I think I've got one of everything up here. 1159? 

7 Q. Then be asked you about tbe last sentence of that 

7 Q. Yes. 

8 paragraph of 5.4, which gives Systemics an option to 

8 A. Oh, Defendant’s. I'm sorry. 

9 buy products from Baxter; right? 

9 MX. ELUS: May I approach tbe witness. 

10 A. It gives them that option, yea. 

10 your Honor? 

11 Q. At this time, there was no requirement that 

11 THE COURT: Yea. 

12 Systemics buy products from Baxter, right? 

12 MX. ELLS: It will be quicks’ if I just show 

13 

13 it to him. 

14 

14 THEWTOQflS: la this this letter? Yes. 

15 

15 I've got that 

16 

16 BY MX. ELUS: 

17 

17 Q. That's the letter in which Baxter was notifying 

18 

18 iy»~r<n Dickinson it might he mt^mgfwrt jn granting 

19 

19 a sub-liaense or sub-lioeasea? 

20 

20 A Yea. 

21 

21 Q. I believe yon testified you weren't there. Yon 

22 

22 weren't involved with tins group at the time that leOn* 

23 

23 wissent? 

24 

24 A. That's correct. 

25 

25 Q. So you doot know anything directly about the 
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1 

1 rirramstanoet of tins letter; is that correct? 

2 A. Certainly no requirement. Certainly no requirement 

2 A. I doo't know the direct circumstances. That's 

3 at all 

3 right 

4 Q. And as between getting a royalty from Systemics 

4 Q. All right 

5 and idling them products directly, which would you as 

5 And do you know anything about the events 

6 ft hpci npwmiw pitHr-p dO? 

6 that took place with respect to the sub-licenses between 

7 A. Can yon restate that again? 

7 November 1991 and June of 1992, when you joined the 

8 Q. Okay. 

8 Tnmiunothrrapy organi ration 7 

9 As between taking a royalty from Systemics 

9 A. I want to make sure I get the time right- 

10 on products that it has manufactured, say 8 percent, and 

10 Q. Were you involved in any correspondence or 

12 winch would you, as a Baxter businessman, prefer? 

12 tins letter and Jane of *92, when you came to tbe 

13 A. I would much rather adl them a product, and that 

13 Immunotherapy Division? 

14 was what was being envisioned here is that we could sell 

14 a Oh, no, I was not involved in that at alL I was 

15 them potnnially a product to use in their process. 

15 in Europe, actually running our - running our RAD Center 

16 By the way, I should note in that we would 

16 in Brigium 

17 then be paying royalties to Becton Dickinson and, of 

17 Q. Does this letter. Defendant's Exhibit No. 1159, ask 

18 course, to Dr. Qvin, which was - which was oitieaL So 

18 Becton Dickmaan to agree to reduced royalty rates for 

19 we would get our value that way. 

19 any sub-license? 

20 Q. And if- if you sold products to Systemics that 

20 A I - as I said to Mr. Jnaen, I am just reading 

21 were covered by the license agreement, would it be fair 

21 this over again. I don't see anything in here that refers 

22 far Systemics to pay you your profit an that product and 

22 tothaL 

23 also have to pay a royalty? 

23 Q. Do you aee anything that refers to royalty rates at 

24 a. *Ibxt would not be. 

24 all? 

25 Q. Is that why that provision is in there? 

25 A Notar all 
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t Q. Let me ask you to look again at - I believe it's 

1 aeries of questions with you, about all of the 

2 Plaintiffs' Exhibit No. 674, which is the Bectoo Dickinson 

2 various things that Bectoo - sorry — that became* 

3 license to Baxter from August ofl 990. 

3 terraced this license 

4 A Yes, I have that 

4 Let me ask you this If Baxter threw away 

S Q. Do you remember Mr. Jansen asked you a scries of 

5 whatever it got the day after tint agreement and decided 

6 questions about that agreement? 

6 tr> me * CP34 antibody that it acquired from other 

7 A Mm-famm. 

7 researcher in its stem cell products, what royalty rate 

g Q. And let me ask you to just look again at a passage 

8 would Baxter be paying to Bectoo Dickinson? 

9 that Mr. Jansen asked you about It's near the bottom 

9 A The same royalty rate that's written m this 

10 of Page 10. 

10 agreement, which is the 16 percent and 8 percent 

11 A Okay. 

11 q. I think you may have mmpokm about the royalty 

12 Q. And it says: 

12 rates in the Baxtaito agreement. 

13 "Id the event that Baxter 

13 A I'm sorry. Yes. I certainly did. The -it's the 

14 <fc»nniMctf to Bccton Dickinson 

14 11 percent and 5-1/2 percent Sony. Thank you. 

15 the TTwriimroffl royalty rate that Baxter 

15 Q. So even if Baxter never nsed anything that it got 

16 is paying is commercially unreasonable. 

16 frrwn Didaaaoa, is ** your ruumtiag that 

17 then Bectoo and Baxter will attempt to 

17 Baxter would still be obligated to pay a 5.5-perrcnt 

IS resolve that situation.* 

18 royalty rate just if it used any CD34antibody7 

19 A Yes. 

19 A We would be obligated raider those terms to pay the 

20 Q. Bas Baxter ever asserted to Bectoo Dickinson that 

20 5.5 percent. 

21 the rate that Baxter is paying to Becton Dickinson is 

21 There's a little bit of going on here of — 

22 commercially unreasonable? 

22 it's a little bit like when you buy a car and die guy says. 

23 A We have never done that 

23 I got the car you want, hot it's got everything on it 

24 Q. Let me ask you a couple of questions - more 

24 except I've also got pin stripes and undercoating ou it 

25 questions about the license agreement And if you don't 

25 and you say, WdL I don't want those. 
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1 know the answv, or don't remember it, just tdl me. 

1 And you ay, wdl - he ays. Well, it's got 

2 You recall you testified to Mr. Jansen that 

2 itonii. So you psy the same price you would if it 

3 there - ■g ||i< nn-nt miwi for a total pj»-frnrit 

3 didn't have it and you just take those extras, whether 

4 payment of £2 million? 

4 they're worth anything to you or not. And you decide 

5 A Yes. In two parts. 

5 later oa whether you want it 

6 Q. In two parts. Right 

6 Q. Do you remember - by the way, those — the 

7 An initial one of a million and a quarter 

7 preliminary a"«*ning document rb«r you were asked 

8 dollars? 

8 about- 

9 A Yet 

9 A Yes. 

10 Q. And then a second one of 750,000 down the road. 

10 Q. -die letter or memo from Dr. Lake that you were 

11 when Baxter got FDA approval in the United States? 

11 asked about, were you at the Division? Strike that. 

12 A Correct FDA approval. 

12 Division didn't exist then. 

13 Q. And Mr. Jansen pointed out to you that the second 

13 Were you involved with this activity at the 

14 up-front payment was creditable against royalties? 

14 time those documents were written? 

15 A Yea. 

15 A No. I was - as you said, I was certainly at the 

16 Q. Do you know whether the up firant - the first 

16 Division. It hadn't bees farmed I also was not 

17 up-front payment of a million tad a quarter was 

17 associated with this work at that particular time. 

18 creditable against future royalties? In other words, 

18 Q. All right 

19 were they provided a credit? If you don't know - 

19 You said, in response to a question from Mr. 

20 A I don't know. 

20 Jansen, one of the dungs you do when you are taking a 

21 Q. -the agreement speaks for itself if you don't 

21 license, or looking at a license that's being offered to 

22 know. 

22 you, is you sort of evmlnoe how wdl it fits in. 

23 A Yes, the agreement speaks far itself. 

23 A Mm-famm. 

24 Q. Okay. 

24 Q. Bow much you need it? 

25 You icnmiiber that Mr. Jansen went through a 

25 A Yes. 1 
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1 of magnitude, how m a ch it's going to cos! you before you 

2 can figure out what price you might be abk to idl it 

3 for? 

4 A. You absolutely have to understand that In fact, 

5 even more — maybe a little bit more prcdae than order 

6 of magnitude, but it'i — if you doo’t understand your 

7 costs, you have no idea where you're going to be at the 

8 end - when you get to the end of the rope. 

9 Q. And ao you at least have to have a prototype; 

10 right? 

11 A. Yes. They have to have a prototype. 

12 Q. And can you make any reasonable pro j ect i on of what 

13 your sales are going to be if you don't know what your 

14 selling price is going to be? 

15 A. That is an essential part All of this fits 

16 together, where you "r e d — you all V»wir4fng 

17 blocks put together. You need to understand your costs. 

18 You need to understand what your selling prioe is and 

19 then you can evaluate truly what the market potential is. 

20 Q. And at some point m time did you - strike that. 

21 Were tame projections pat together, sales 

22 projections, cost projections, profit projections, with 

23 respect to Baxter's an* odl selection products? 

24 a. Yes, they woe. 

25 Q. All right. 
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1 And to the best of your knowledge, when woe 

2 the first such projections put together? 

3 A. The - in fact, the specific reason that I came to 

4 the Division m June of 1992 — again, the Division had 

5 been for m e d in roughly November of the previous year — 

6 was to put together quantitat i on. And so it was in the - 

7 in the spring of '93 that we first had projections that 

8 were — that had been reviewed r e gardin g the profitability 

9 of these products. 

10 (Pause.) 

11 BY MR. BUS; 

12 Q. I think you had said before that in the royalty 

13 negotiations with Systcmica and Ag. that you woe looking 

14 to have a return that was in excen of the rate that yoa, 

15 yourself, were going to have to pay to Bccton Dickinson; 

16 is that correct? 

17 A. Yes. 

19 licenses, what was the margin, if you will, or the 

20 difference betwee n what you were going to get from them 

21 and what you were going to have to payBectoo 

22 Didkmson? 

23 A. The diffe rence was the diff er e nce between 16 

24 p e r ce n t and 11 p e r cent. 

25 We would get from our li o mares 16 percen t oa 

___ 

1 the full product and pay 11 percent. 

2 Now, using 50-pcrccnt rule, that would - that 

3 would ratchet it down to 8 and 5-1/2. 

4 Q. So, in effect, what you got to keep was the 

5 2-1/2 -percent differenc e b et w een 8 and 5-1/2 percent? 

6 A. That's exactly right It was the 2-/12-peroent 

7 differential. 

8 MR- BUS: No further questio n s, your 

9 Honor, until after Mr. Jansen. 

10 THE COURT: All right. Maybe what we should 

11 do is take our lunch break now, see if we can resolve the 

12 issues so we can conclude whatever testimony we need to 

13 with regard to this witness. 

14 So we'D take a lunch break now and start 

15 again at 1:20. All right? And we'll plan on going to 

16 4:30 today. And I have no further information about 

17 Monday yet, but I'D let you know as aoon as I know. 

18 Anybody that has a problem with that, just let me know. 

19 (At this point tire jury was excused far a 

20 lu nch e on recess and the following o ccur re d without the 

21 prese nc e of the jury.) 

22 7HE COURT: All right. Go ahead I goes 

23 what ne want to do is pick up first the documents that 

24 Mr. Ware identified You can actually step down. 

25 THE WITNESS: lust be here at 120? 
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1 THE COURT: Yet 

2 the wttness: Probably? 

3 THE COURT: That's an order. 

4 THE WITNESS: Okay. 

3 (Witness temporary excused.) 

6 

7 THE COURT: Okay. 

8 MR. WARE: The court sow has my copy, so I 

9 doo't have the numbers. 

10 THE COURT: He's giving them bade. 

11 MR. WARE: Good. There are several points 

12 I'd like to make about them. These - thae are four 

13 letters hoe, which represent so exchange of 

14 correspondence between January 19, 92 and July 1992, 

13 between representatives of Baxter and CdlPro in — which 

16 reflect some negotiations that occurred at the time which 

17 did not result in a license. If drey had, obviously, we 

18 would not be here today. 

19 The first point, really, is that this are 

20 irrelevant. Under the Federal Groat law on damages, 

21 the only kind of license or royalty type evidence -the 

22 only type of evidence you can put in is licenses that 

23 actually were entered into. This is a — this is 

24 negotiations for a license that wasn't entered into. 

23 So it's as if in the Syatemics letter that we 
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1 should not be entered into. 

2 THE COURT: 1 understand wbat's happening. 

3 Defendants are actually offering. 1 believe defendants 

4 are offering tins undo- the theory it's relevant to 

3 willfulness. And they've cited the Canstram (phonetic) 

6 opinion for the proposition that the efforts to negotiate 

7 a license are factors a jury could look to to determine 

8 their intent, whether it's willful. 

9 MR WARE: IS there a Tm-TWruTtHlTm 

10 they've submitted? 

1 1 THE COURT: R's a TT^nyTrarw-hTm they eilwi«W<<r 

12 I go back to the pretrial order. That is, where is it in 

14 disclosed to the other side that you intend to use these 

13 documents for that purpose? 

16 MR WEISS: S was certainly some of the 

17 exhibits that were part of the pretrial order. 

18 THE COURT: All right But our local rules 

19 require each party to submit a statement of facts 

20 summarizing the basis far their position. And I think 

21 part of what's going on here is that plaintiffs never 

22 quite know what your position is. 

23 MR webs: well, if you apply that I suppose, 

24 to the plaintiffs' case, then there wouldn't be anything 
23 dial would cay that they were going to put in evidence 
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1 saw earlier there had never actually been a license 

2 entered into. It is absolutely dear that that evidence 

3 would be irrelevant and inadmissible. And so understanding 

4 some bade and forth that didn't result in a license is 
3 just irrelevant in the first place. 

6 Secondly, this is at a time when, according 

7 to GdlPro's own statements in the Washington litigation, 

8 which the Court has acen in mrerrrinn with another 

9 matter, CcllPro was - believed that it was under a 

10 fhrwtf of litigation ^ flpriiT^Ktiivy 

11 really alters the circumstances of any negotiation, in 

12 any event 

13 Further, I think that we — to get into these, 

14 we intrude is a way that is inconsistent with Rule 408, 

13 because this is not the end of the exchange of 

17 the problem is if you get into it at all, you sort of 

18 have — it is almost inevitable that you ask the next 

19 question about, and then what did they say in ropanse 

20 to that And all of a we're mediations that 

22 isn't quite fair to cut anything off at a particular point. 

23 And since it seems to me that none of it is 

24 relevant at all, in terms of what does it prove about what 
23 a reasonable royalty would be, that it is an area that 
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1 about how good the *204 invention was. 

2 THE COURT: I will call balls and strikes 

3 th«t *rc halls strilms no matter which side they're 

4 earning from. And I just think the problem here is that 
3 the — that the plaintiffs are facing is rht there's 

6 always a theory of how a fact can be relevant And what 

7 I've bom doing for the last couple of years in this case 

8 is dealing with arguments about relevance. And I think 

9 that's a mistake 1 dunk the real problem is the notice. 

10 And I think it's correct that when we look 

11 at case law and we talk about what's relevant to 

12 willfulness, what's relevant to licensing, that there is 

13 case law out there that supports propositions that same of 

14 there facts are relevant under the general totality of the 

15 circumstances. But part of the problem is relevant to 

16 what? Relevant to a contention the parties made? Relevant 

17 to a contention a list of other facts you put the other 

18 side oo notice you intend to prove. If you doo't do that 

19 and you don’t fallow our local rule, which is, far 

20 everybody's information, including the Federal Circuit's 

21 information, our local Rule 16.4 requires that the 

22 parties prepare a comprehensive pretrial order. And it 

23 sets out at Subpangraph (d) a number of things that have . 

24 to be included in a pretrial order, which for the Federal 
23 Circuit's information, is required to be filed at least 
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1 three business days before the pretrial conference. 

2 And it indudes that in the pretrial order 

3 party h— to a brief statement of what they 

4 intend to prove. And they have to list it in a summary 

5 of the facts they intend to offer into evidence m 

6 connection with that. 

7 Now, ***** supplements cootentioG 

8 Interrogatories that we referred to and it supplements'* 

9 and not neoesswily supplements, but it also works in 

10 tandem with the requirement of expert reports that each 

11 party discloses, so that before we came into trial here, 

12 each party is fairiy an notice of what the other side 

13 intends to contend, what facts they intend to offe into 

14 evidence and how they bdieve those facts are relevant 

15 to what their contentions are. 

16 So that on this issue, to the extent that 

17 this information about negotiations between plaintiffs and 

18 drfmHmt-i or Baxter and defendant is relevant, it would be 

19 relevant to the subject of willfulness, I take it that's 

20 what it's being offered far. Bat it would only be 

21 admissible if it's irlmtifwi jjj the pretrial order 

22 that Cell Pro has fairly show the other side that they 

23 tritJTwt tn rhmM/ that there »« no willful mfringrmffnt herr, 

24 and as evidence of that, that they had entered into 

25 twgnri»tinnc 
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1 which we'd present further evidence to the court. 

2 THE COURT: rll tell you what CcllPro is saying 

3 is. Look, Judge, you need to revisit that rirdrion because 

4 hoe's case law that says negotiations on licenses is 

5 idevmt to evaluation of intent. And I guess it's also 

6 correct that what I’ve told the parties is that I'm going 

7 to draw a line in terms of what the relevant time period 

8 is for the purpose of exploring intent, maybe in part 

9 because of the argument that Mr. Ware just made, which is 

10 that if you are gn«"g to get i«tn the issue of «>*<■«* as 

11 you move through time, it gets very complicated to explain 

12 in response arguments about what was going on in 1990, 

13 what was going an in 1992, wbat was going on in 1994, 

14 what was going an in 1996 and what may have gone on last 

15 week in 1997. 

16 But I don't want to get to the timing issue 

17 yet until I aoe where it is that CcllPro has put the 

18 plaintiffs on notice that they intend to - intended to 

19 argue at the trial that the fact that they entered into 

20 an a ■giw»n»nf in 1992 is relevant 

21 to show that they lacked the intent necessary to 

22 establish willful infringement. 

23 If you cm show me that they're on notice of 

24 that, then we'll get to the question of time frame. If 

25 you want the lunch break to think about that, you can. 
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1 So I would like to the pretrial order or same 

2 other disclosure before trial to put the plaintiffs fairly 

3 oa nodae that that was the purpose of this evidence. If 

4 it's not there. I'm not inclined to allow it in. 

5 And that's where I drink the problem is. I 

6 don't think it's relevant to reasonable royalty. 

7 MR- WARE: One other thing oa willfulness is 

8 we've talked earlier about various kinds of evidence that 

9 mighf hear ultimately an the enhant There is 

10 evidence about conduct of litigation and what-have-you. 

11 And it was my understanding that the Court's view had been 

12 that we were- that before the jury, that we were 

13 fiTnrm«rrihmg the evidence to what did CcIIPto did at or 

14 about the rime of mfniymmt ]Q jhowing that it had a 

15 good-faith basis far believing the patents were invalid. 

16 You start talking about did they try to settle 

17 the case in 1994. There's a whole host of other things 

18 one could talk about. I think we've all accepted the 

19 Court's ruling that that type of evidence would be the 

20 second -stage evidence on enhancement. And the Court 

21 indicated that tee would be an opportunity to present 

22 that sort of evidmoe if and when the jury came in with 

23 the finding of willfulness. 

24 Sol think that if thoe’s my argument far 

25 this at all, it would be deferred until the portion in 
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1 but emh side should amume from now on when people try 

2 to gr** facts in evidence, people tmtl to Tri *^ n * arguments 

3 to the jury, I want you to have a copy of the pretrial 

4 order next to you to be able to show me where it is you 

5 put the other side oa notice about it. 

6 I think that's the real issue about what's 

7 going on here, is fair notice. 

8 MR. WARE: I think the record should reflect 

9 one <*t<w thfng^ wfaidb is tM« mnr^x ndencc nrmm^ mt 

10 a time when Mr. Osth was not at the company and the person 

11 who was at the company isn't hoc to testify. 

12 THE COURT: I got those — 

13 MR. WARE: This is certainly the first time 

14 that I cm recall bearing that this evidence, this 

15 particular evidence was being offered on the subject of 

16 willfulness. 

17 THE COURT: The way that would work out as 

18 an evidentiary matter is they may be able to get them 

19 into evidence, in any event, the documents. You're 

20 right, there may be a problem about 602, in terms of lack 

21 of personal knowledge. 

22 He's not in the courtroom, is be? 

23 It may be a problem about personal knowledge 

24 be may have about the letters but the evidentiary issue to 

25 me is still significant That is, will they get the 
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1 letters in and will they be able to argue to the jury 

2 about the significance of the letters? 

3 If they get the letters in, we're going to 

4 need to talk about giving an inarucrioo to the jury that 
3 theae lettas aren't relevant far the purpose of 

6 calculating reasonable royalty, but they're relevant to 

7 the subject of willfulness. 

8 But if we just say, the issue is will they get 

9 tfw T grill thfnV T'tn OQ thff right 

10 page, which is have they put you on notice that they 

11 intend to argue to the jury that the negotiations in 1992 

12 are relevant for die purpose of evaluating intent as to 

13 willfulness. 

14 And with regard to royalty. I'm content to 

15 understand that the way that the defendants approached 

16 the pretrial order, which I don’t agree with, is to adopt 

17 the report. If about that, that does not make a whole lot 

19 identify facts you're going to rely on. It's sort of a 

20 back-door approach to rely on experts' summaries and not 

21 what die facts are that you intend to offer at txiaL 

22 But where we are is, we’ve got Kiley’s report 

23 which serves the same purpose and I'm willing to let it 

24 go here. It puts the other side on notice. I don't know 

25 what you put the other side on notice on with regard to 
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1 purpose of impeachment, then we can explore that 

2 MR. WARE: You r Honor, if 1 could just comment. 

3 the - this subject is not a subject that we ever intended 

4 to present in this triaL And the only reason it is 

5 presented is became Mr. Bloomberg, in his opening, gnnri 

6 in front of this jury and said, CellPro has an FDA- 

7 approved product and Baxter doesn't, md they've got no 

8 hope of having one. And so that’s what led to this. 

9 We filed a motion in limine that was heard 

10 on Monday, asking that none of this evidence mm 

11 in. 

12 THE COURT: Wed - 

13 MR. WARE: So I don't think - 

14 THE COURT: rve indicated that from now cm 

15 everybody should have a copy of that pretrial order in 

16 front of them. You can have your Answers to 

17 Interrogatories. You can have your expert reports. But 

18 if it is not disclosed, as required by our local rale, 

19 which I to enforce, ^ it *tnr« iw mm*, m And 

20 if we have a list of items that I will correct before the 

21 jury its deliberations. I'll do 

22 But back to the little — the little subject 

23 matter you just raised, which is it's cared that if a 

24 matter is raised on opening, you should be entitled to 

25 cron with regard to matters of impeachment. And if it's 
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1 the you intraH to ttwIt* about willfulness. And 

2 if you’ve got a report that satisfies the same type of 

3 thing that Mr. EOey’s report does, then I’ll look at that 

4 and we can use that as a baseline far whether you put the 

5 other side on notice as to it or not. 

6 MR. JANSEN: if I may ask a question with 

7 regard to any cootmuarion of Mr. Osth's testimony 

8 As I recall, he testified extensively about 

9 Baxter's clone to getting FDA approval and Baxter has 

10 these great products that are going around the world 

1 1 md treating »nH mKmi«gir«« to the FDA. 

12 Now, I did not go into those, your Honor, 

13 breanse of your Honor's comments during die course of my 

14 ^T«TTTi-n«tinq But jjj 1 n me of rmcg-<prirmin«finn if they 

15 want to open the door to that, your Honor, if they want 

16 to try and tell the jury that Baxter is providing all of 

17 theae great benefits to mankind, we have documents, your 

18 Honor, that we would like to present with Mr. Osth, to 

19 show that perhaps Baxter is not doing what they've 

20 suggested to the jury that they are doing. 

21 Now, all I'm asking, your Honor, is that if 

22 they're going to open the door on it, that we be allowed 

23 to respond. 

24 THE COURT: l understand, If they fairly open 

25 on direct an issue that you want to cross on for the 
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1 matters of relevance, you think I'm unfairly cutting you 

2 off, then let's idmtify them in a specific factual 

3 context and we'll see what to do about it 

4 MR. JANSEN: rve got one tmtangr, your Honor, 

5 where Dr. Civin in his direct examination said, but 

6 basically you could find, then, take this cdl, grow it 

7 into a tissue culture and make an unlimited supply of just 

g thi« antibody, CDM antibody in ^ which wc 

9 My- 10. You could then pat the odls or antibody in the 

10 frrrjrr and pass it around the world and have it be 

11 manufactured in huge quantities to be useful for research 

12 not only in my lab but around the world and be useful for 

13 patients. 

14 You've got Dr. Gvin telling the jury he's 

15 got this great antibody that's going to be useful far 

16 the treatment of patients And now, your Honor, we have 

17 a different view of that. But we understand — 

18 THE COURT: No, but. see, that's actually not 

19 a bad example. You can anas him on that for the purpose 

20 of linp<-w4img him The question that I keep going into 

21 is you want to anas him to impeach him and turn wound 

22 and use it on the licensing evidence, And that's improper. 

23 You can't — I'm not going to allow you to (haw out facts 

24 m one context and ub them for anotho- purpose in another 

25 theory. 
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] You're oc notice of that And I will bold you 

2 to what's is the pretrial order. Each party is fairly 

3 entitled to test testimony and impeach testimony. And if 

4 you show me that you are proceeding is good faith is 

5 impeachment that's fine. But you have to, consistent 

6 with the Rules of Gvil Procedure and our local rules, 

7 Federal Grant you need to pay anendoo to our local 

8 rules aad the requi remen ts in our court order that set 

9 out exactly what it is you're required to do before yoa 

10 come into court 

11 And trial by ambush isn't fair to either party. 

12 If we're going to have structure in the case, if you've 

13 got theories is your case, you should do what you've dooe 

14 with Mr. Kiley's report, which is lay out what your theory 

15 is aad then ride it 

16 Okay. I'm going to take a beak. Be back. 

17 (Luncheon recess taken at 12t35 pm.) 

18 

19 

20 
21 
22 

23 

24 

25 
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1 

2 AFTERNOON SESSION 

3 

4 (Proceedings reconvened at 1:20 pm.) 

5 

6 THE COURT: Bring the jury in. 

7 Go ahead. 

8 MR. WARE: we wondered about a couple of things 

9 that we've asked for The documents of Mr. Kiley, as well 

10 as the financial — additional financial to bring the 

1 1 sales up to We are gnmg to be putting Dr. Hsusman 

12 an afternoon. j 

13 THE COURT: Olay. 

14 MR. BLOOMBERG: I can respond to st least part 

15 of your Honor. With reyp<* r t to the doc u me n ts on 

16 Dr. Kiley, we had Jerry Rally from our office here oo a 

17 couple of occasio n s, but other m atter s have precluded me 

18 frr»m talking, wt it might beneficial thi» 

19 time I think we could have him here and address that 

20 subject 

21 THE COURT: The answer is you don't know 

22 where the documents are? 

23 MR. BLOOMBERG: No. We have the documents 

24 here. 

25 THE COURT: Good. Why don't you have them 
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delivered over. Then I can look at them. 

MR. BLOOMBERG: Okay. In fact I think we 
have them here in the courtroom. 

THE COURT: why don't you paaa them up? 

VOL JANSEN: I have many documents to go 
through with Mr. Orth. I would suggest many of thoae 
documents deal with the hypothetical negotiation and 
the state of technology as of the date of that hypothetical 
negotiation. If we went through same of those - 1 would 
ask to do that again. At this point in time, I understand 
your Honor's directions to the parties. 

THE COURT: well, yoo can go ahead and ask 
him the question as long as aamebody is around to show 
me what paragraph it relates to and I'll make rulings 
based oo the par a g r ap h. 

MR. WESS: Vour Honor, in that r eg ard , with 
T ffgprrt to the m ^ivi«tinw| between «wl CdlPlD, 

you will note that in Mr. Kiley's expert report, he 
incorporates his testimony from the previous triaL And 
it was subject of m m** of his testimony in 
previous triaL 

MR. WARE: Be is not testifying on willfulness, 
which is the only issue. 

The other dung I will say is I've looked at 
the Kmgview/Tcrry case which they dte. The 
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hftd tO do With pfiOT tO 

the tfnv rtf infirm gg mfff ii tfagt 'l w frfa 

the proposition that that is the period you focus on. 

THE COURT: All right- Where arc the 
financial Aw i 

MR. BLOOMBERG: rll hand than up, your Honor. 

THE COURT: Pardon? 

MR. BLOOMBERG: rll get them to you, your 

Honor. 

the COURT: Thom are the — 

MR. ELLIS.- updated sales data, your Honor, 

I've been told that they don't have. 

THE COURT: You don't have that? 

MRIANSEN: we gave them up through 

Drcrmb c r . 

THE COURT: You don't have anything past 
December? We'll take it up during the afternoon break. 

I'll look far the additional documents you're going to 
give me and we're ready to go. 

All right We're back on cross-e x a m i n ation 
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1 ask Mr. Osth with regard to No. 232. 

2 THE wnNESS: Mr. Janaen, I'm sorry. Which 

3 one am I — 

4 MR. JANSEN: 232. plaintiffs'. 

5 THE WITNESS: Okay. 

6 THE COURT: Ask him a question and I’ll see. 

7 BY MR. JANSEN: 

8 Q. Mr. Osth, do you have in front of you the 

9 Defendant's Exhibit No. 2327 

10 A. Yes, I do. 

11 Q. And would you please take a look at the second 

12 paragraph of Exhibit 232? 

13 A. Yes. It starts. This license will, etcetera? 

14 Q. Right. 

15 Now, exhibit - Defendant's Exhibit No. 232 

16 is a letter from Baxter to Gdlfto, dated as set forth; 

17 correct, sir? 

18 A. Yes, it is. 

19 Q. And in that letter, Mr. Hayes is communic at in g with 

20 Dr. Porter; co rrect? 

21 MR. ELLS: Objection, your Honor. 602. 401 

22 as well 

23 THE COUR T : All right. For the moment. I'll 

24 allow the question. 

25 BY MR. JANSEN: 


1 Q. And do you understand that by this letter, 

2 Defendant's Exhibit No. 232, Baxter is offering CdlPro 

3 some technology? 

4 MR. ELLS: Same objections, your Honor. 

5 THE COURT, same ruling. 

7 THE WITNESS: rm sorry, your Honor? 

8 THE COURT: You can answer the question. 

9 THE WITNESS: Okay. 

10 Ibis is an opening — this is a letter 

11 **«* w»iM in tended » diacuasioo 

12 about technology. It is not necessarily an offer of 

13 technology, but it would be opening a discussion about 

14 that. 

15 BY ML JANSEN: 

16 Q. And then with regard to Defendant's Exhibit No. 

17 232, the lad sentence of the second paragraph, would 

18 you picas read that? 

19 A. The last reotencc of the second paragraph: 

20 •Baxter may also provide a single 

21 initial viable sample of rm i 

22 hybridoma to CdlPro.* 

23 Q. Was that an offer that Baxter made to CdlPro? 

24 MR. ELLS: Objection, your Honor. 

25 THE COURT: You can answer. 
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1 THE WITNESS: The -this whole letter is 

2 >11 - all general statements. There is no specific 

3 offer. It's generally directing we ought to get 

4 md And there's items identifi e d 

5 in there and that's it 

6 BY MR. JANSEN: 

7 Q. Okay. 

8 Would you please look at Defendant's Exhibit 

9 No. 7037 

10 A. 703? Okay. 

11 Q. And this is another memo from Dennis Van Epps 

12 (phonetic) to Tim Anderson? 

13 A Yes. I have that one. 

14 Q. And it relates, again, to the due diligence that 

15 Baxter engaged in with regard to the acquisition of 

16 technology from Becton Dickinson? 

17 MR. ELLS: Objection. 602,401. 

18 THE COURT: All right. You can continue to 

19 ask the questions. You'll need to est abl is h what 

20 personal knowledge he may have of tins matter. 

21 THE WITNESS: Yes. This is dated May of 

22 1990, which is some two years before I joined the 

23 Division, in fact, the Division wasi't for m e d at this 

24 time. 

25 BY MR. JANSEN: 
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1 Q. Okay. 

1 MR. ELLS: what exhibit are you referring 

2 At this point is tine, Tim Anderson was head 

2 to, Mr. Jansen? 

3 of the Feawmll Division? 

3 MR. JANSEN: 10S3. 

4 A. Again, I said - before — I believe be was. I am 

4 THE WITNESS: 10*37 

3 fairly certain of that So, yes. 

5 MX. JANSEN: Yes. 

6 Q. And Tun — and tbe Fenwali Division at that time was 

6 BY MR. JANSEN: 

7 engaged in research and development with regard to stem 

7 Q. Do you recognize Defendant's Exhibit No. 1083? 

S cdl selection? 

8 A I are it's a letter - it's a laser, yea. 

9 mr. ELIiS: objection. Foundation. 

9 Q. Okay. 

10 THE COURT: Can you answer that? 

10 It's a letter from tbe Department of Human — 

11 IKE WITNESS: My understanding is they were. 

11 I'm tony - from Sharon T. Xian, from tbe Department 

12 But I ocrtainly can't comment oo tbe depth of that work. 

12 of Health ami Human Services to Dr. Butchco? 

13 BY MR. JANSEN: 

13 A Yes. That's what it is. 

14 Q. Now, please refer to Defendant’s Exhibit No. 800. 

14 Q. And ** it tht particular 

15 A 800? Okay. 

15 correspondence relates to Baxter's application to die fda 

16 Q. And defendant's 800 is a submission by Baxter to 

16 for approval of its Iaolex product? 

17 the FDA? 

17 A I don't know. I don't know the specific letter. 

18 A That’s what it appears to be, yes. 

18 I'd have to read it to - and check to determine what 

19 Q. And as far as you know, the statements set forth 

19 it pertains to. 

20 by Baxter in Defendant’s Exhibit No. 800 are true and 

20 Q. Just briefly, the first paragraph says: 

21 correct? 

21 "We have reviewed the" — 

22 mr niw- objection. Foundation. 

22 MX. ELLS: Objection to any reading from die 

23 Personal knowledge. 

23 letter until we have a foundation, your Honor. The letter 

24 the COURT: You need to ask him what knowledge 

24 is admitted. 

25 he has about the facts set out in there. 

25 THE COURT: Is it otherwise going to be 
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1 BY MX. JANSEN: 

1 admissible? 

2 Q. Mr. Osth, have you reviewed the regulatory materials 

2 MR. JANSEN: It's- let me ask more 

3 submitted by Baxter to the FDA7 

3 foundation questions, your Honor. 

4 A No. 

4 THE COURT: All tight 

5 Q. Who handles that within Baxter? 

5 BY MR. JANSEN: 

6 A Our Regulatory Group. 

6 Q. You indicated in your direct examination, Mr. 

7 Q. Do you have confidence in tbe decision by the 

7 Osth, that Baxter was pursuing FDA approval? 

8 Regulatory Group made to the - 

8 A Yes. 

9 MR. ELLIS: Objection. Time frame. 

9 Q. And in minwiinn with the pursuit of that FDA 

10 BY MR. JANSEN: 

10 approval, has Baxter unimiTini catrrt with the FDA? 

11 Q. As of August 1989? 

11 A Yes. 

12 TBE COURT: I don’t think you're going to 

12 Q. And part of that connaamcation involves receiving 

13 be able to get it that way. 

13 correspondence from the FDA with regard to Baxter's 

14 BY MR. JANSEN: 

14 f i ft? 

15 Q. Does the Regulatory Group at Baxter report to you. 

15 A Yes. 

16 sir, within ^ Immunotherapy Divisioo? 

16 Q. And do you recognize Defendant's Exhibit No. 1083 as 

17 A The Regulatory Group of the Immunotherapy Divisioo 

17 correspondence received by Baxter bom tbe Department of 

18 reports to me today. Yes. 

18 Human Health — I’m sorry — from the FDA ? 

19 Q. And you were President of the Immunotherapy 

19 MR. ELLIS: Objection. The question is 

20 Division as of September of 1994? 

20 unclear. 

21 a As of September of 1994, yes. 

21 THE COURT: rU overrule tbe objection. 

22 Q. And who is a Dr. Butchcn? 

22 THE WITNESS: Then would you please rcssk 

23 A Dr. Butchco is — is our Director of Regulatory 

23 your question? 

24 Affairs. Be was. Was our Director of Regulatory 

24 BY MR. JANSEN: 

25 Affairs. 

25 Q. Yes. Do you recognize Defendant's Exhibit No. 1083 
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1 as correspondence received by Baxter from the FDA in 

2 connection with Baxter’s FDA submission? 

3 A. Oh, I don't know what this has to do with - as I 

4 said, this is die lint I’ve seen this letter. So I'd 
3 have to read it through and check. 

6 Q. Is Dr. Butchco the Director of Regulatory Affairs 

7 and Quality Systems at Baxter? 

8 A. Yes, he is. I'm sorry. I want to be sure. He 

9 used to be. He just moved to another group within 

10 Baxter. 

11 Q. Just takea look, briefly, Mr. Osth, at Defendant's 

12 Exhibit No. 108S. 

13 A. 10185? Okay. 

14 Q. And this is also a letter to Dr. — to a Dr. Baker? 

15 A Yes. 

16 Q. This is dated about December of 1994? 

17 A Actually, I doo't know. It doesn't have a date on 

18 it 

19 Q. On the upper right-hand side. 

20 A I see 6 December. And then the rest of it is 

21 whited out 

22 Q. Perhaps - this document was produced by counsel. 

23 Perhaps we can get a better copy. 
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1 MR. ELLIS: Your Honor, I - 

2 THE COURT: 1 don't see anything in there 

3 that would relate to that 

4 MR. weiss: Your Honor, this would be in the 

5 testimony that's incorporated. 

6 THE COURT: That's not good enough notice. 

7 MR. JANSEN: All right 

8 Your Honor, we'll nuke our offer with regard 

9 to that at tim* 

10 THE COURT: Okay. 

11 MR. JANSEN: with that Mr. Osth. I don't 

12 have any farther questions at this point in tunc. 

13 THE COURT: All rigM. 

14 Do you have any redirect? 

15 MR. ELLB: Give me 10 seconds to think, your 

16 Honor. 

17 THE COURT: All righL While you're dunking, 

18 let me talk to the jury for s minute. 

19 MR. Ell JR: All right 

20 THE COURTS tread to you some material 

21 before the trial ^ v *y* T ' I call preliminary 

22 instructions dm tried to define for you what your job 

23 was. Let me give you a couple minutes about what I see 

24 my job as being. And it’s a little bit in connection 

25 with the smtement that I made to you about an 

25 Q- Somewhere in that period of time? 
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1 A» Mm-himn. 

1 attorney's obligation to make objections and a little 

2 Q. And do you recognize the designation BBIDE5272? 

2 bit about my role as a neutral arbitrator bexe. 

3 A No, I don't 

3 One thing that happen here is when there's a 

4 Q. What are Dr. Baker’s responsibilities? 

4 dispute between parties, there's facts all out there that 

5 A Well, I’m not sure which Dr. Baker they're referring 

5 the parties may want to bring into oourt to presmt to 

6 to bear. Oh, I'm sorry. I do see it now. Don Baker. 

6 you. And there's a couple of things we do in connection 

7 Don Baker rues the - is in charge of RAD for our 

7 to give aome organization to thoac facts. 

8 Highland Division, for Baxter's Highland Division. 

g One is thsc's a act of Rules of Evidence 

9 Q. And do yon know whether Dr. Baker, in die course of 

9 ***** A4ii* what facts may be admissible and that you 

10 his activities, rrmrrniniriiir* with the FDA? 

10 can rely ou in the triaL One of my jobs as a Judge in 

11 A I can't speak to that I don't know. 

11 the case is to apply the Rules of Evidence to determine 

12 Q. All right 

12 what facts are admissible and what facts aren't 

13 A I can only assume he does, but. 

13 admissible 

14 Q. Let me ask a preliminary. 

14 Sometimes people dunk it's better just to 

15 "Question: Did there a rim* 

15 say. Tell me the whole story. Let me have all the facts. 

16 when Baxter and CcllPro engaged in 

16 But there are a number of principles that I need to apply 

17 negotjarioBS?" 

17 to restrict certain facts from corning in. And they’re 

18 MR. ELLS; Objection, your Honor. Grounds 

18 principles that each side relies on and oar system of 

19 previously articulated during the break. 

19 justice relies ou And they count ao me trying to do it 

20 THE COURT: Do you want to dte to me 

20 fairiy tad as best I can. 

21 something in the pretrial order with regard to that 

21 I have to make certain evidentiary rulings. 

22 subject? 

22 The lawyen, I told you, have to make certain objections. 

23 MR. JANSEN; I believe; your Honor, it would be 

23 You should not bold it against the lawyers that they make 

24 in Mr. Kiley*i report. And, again, your Honor, it would 

24 evidentiary objections and you need to, under the oath 

25 fall within Paragraphs 2 and 4 in part 

25 you've taken, abide by the mstruedoo that I gave you 
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